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STATEMENT OF THE CASE

A hearing was conducted in the above styled claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On August 2, 2010, a pre-hearing conference was conducted

in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the contentions of the parties relative to the afore.  The Pre-hearing Order is herein

designated as part of the record as Commission Exhibit #1.

The testimony of John C. Holleman - the claimant, Charles Roy Rogers, and Stan

Clements coupled with medical reports and other documents comprise the record in this claim.

DISCUSSION
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John C. Holleman, the claimant, with a date of birth of March 19, 1980, quit school in the

ninth grade and went to the Job Corps where he got his high school equivalency.  While in the Job

Corps claimant completed the trade of cement masonry.  Prior to his employment with

respondents the claimant was employed for 1 ½ years at the Crittenden County Detention Center

as a jailer and worked briefly for Warner Enterprises.  

Claimant explained that his employment position with Warner Enterprises was as a driver,

however, before completing orientation an issue regarding sleep apnea developed.  The claimant

was employed by Warner Enterprises for less than three (3) days.  Within a month following the

afore, claimant commenced his employment with respondent-employer on October 10, 2008, as a

driver and loader.

The testimony of the claimant reflects that in December 2009 he worked for respondent-

employer in the job title of truck driver and loader.  In describing job duties that he typically

performed in addition to driving the vehicle, claimant testified:

General labor and maintenance on trucks, moving materials
and occasionally janitorial work, sweep, mopping and some 
maintenance work. (T. 7).

Claimant asserts that prior to December 8, 2009, his physical condition was okay.  Claimant

denies that he had any health problems prior to December 8, 2009, that prevented him from doing

his work.  Claimant specifically denied any problems with his low back prior to December 8,

2009.  Further, the claimant denied that he had been to a chiropractic physician prior to December

8, 2009, for any problems with his low back.  Additionally, the claimant denied that he was taking

any pain medications prior to December 2009, for back pain on a regular basis.

Regarding the events of December 8, 2009, which serves as the basis for the present claim
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for workers’ compensation benefits, the testimony of the claimant reflects:

I was on my concrete truck.  We was getting - - cleaning it,
getting - - spraying acid on it to remove the concrete on there. Coming
down, I missed my step and lost my footing and I fell down on the 
ground, stayed there for I don’t know, I guess a minute or so, got back
up, shook it off, finished what I was doing and I went back and told 
Roy that I’d fell off the truck. (T. 8).

The claimant further testified regarding the fall:

It was a ladder, goes up to the bonnet.  I was not - - maybe
the second or third step from the top, I had a sprayer in one hand, 
and my hand on the other, on the rail of the ladder. (T. 8).

The vehicle involved was a concrete mixer truck.  Claimant explained that the ladder on the truck

is located at the left rear of the truck.  Further, the testimony of the claimant reflects that he was

five to six feet off the ground when he fell:

Well, I landed on the concrete.  There’s some gravel and stuff
that’s on top of it, of the concrete.  I landed somewhere between the 
lower part of my back and the tailbone area.  I landed kind of like that.
(T. 9).

Claimant provided a description of the location of the fall on respondent-employer’s facility:

Beside the mechanic shop and the water hydrant, when you 
pull in the gate, the shop’s to the left, and the hydrant - - back to where
they - - I guess the - - the old plant, there’s a ramp right there and a 
hydrant. (T. 9).

Claimant estimates the accident occurred around 3:00 p.m.  Claimant maintains that he reported

the accident to the plant manager, Charles Roy Rogers.

The testimony of the claimant reflects that immediately following his fall his only symptom

was an ache that he thought he could shake off.  After getting up off the ground, claimant testified

that he continued working finishing what he was doing to the truck.  The testimony of the
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claimant reflects that he continued working for about twenty (20) minutes before he reported the

incident to Mr. Rogers.  After the afore reporting, the claimant testified that he returned to work

and completed his shift, around 3:30 or 4:00 p.m.  

The claimant testified that Mr. Rogers was in his office, which is located inside the

warehouse.  Regarding the specific reporting of his accident to Mr. Rogers, the claimant testified:

I told him, Roy, I said, I slipped up and I fell off the truck.  He 
asked me if I was okay and I told him yeah, I was going to shake it off.
I just thought I’d let you know. (T. 10).

The claimant testified that he believe that date was December 8, 2009.  The claimant did not seek

any medical attention the day of the occurrence.  Claimant asserts that after completing his shift,

he went home, took a shower, and went to bed, explaining that he was “just tired and kind of

aching”. (T. 11).

The claimant testified regarding the progression of his symptoms from the December 8,

2009, occurrence date forward:

Just constant lifting.  I kept feeling it increase and increase.
Like I said, I didn’t think nothing of it.  I just thought I would shake
it off and kept going. (T. 11).

The testimony of the claimant reflects that the morning following accident, December 9, 2009,

when he got up he was sore in his lower back area.  Claimant preceded to work and performed his

regular job.  The claimant testified that the continued working until March 16, 2010.  

The claimant testified regarding his symptoms which he attributed to the December 8,

2009, accidental fall:

The pain, it just increased.  It started from my back, the it
went to my leg.  After I went to the doctor, they put me on medication.
(T. 12).



5

The claimant first went to the doctor, the emergency room of Crittenden Memorial Hospital, for

his symptoms on December 15, 2009.   Claimant was seen on a couple of occasions at Crittenden

Memorial Hospital.  Claimant disputes the entry in the December 15, 2009, medical records

reflecting a history of similar pain for six (6) months, and asserts the presence of the pain for six

(6) days prior to the visit.  The claimant testified that he was prescribed some pain medicine,

Ultram, during his initial visit, which helped some.  

The claimant continued work following the December 2009, hospital visit.  Claimant

asserts that he was able to function at work after taking the medicine.   The claimant returned to

the hospital on January 15, 2010, however was seen by a different doctor.  The testimony of the

claimant reflects that he told Mr. Rogers that he needed to see a doctor:

I told him that they said I needed to see a doctor.  I forgot
the kind of doctor they told me to go see. (T. 14).

With respect to December 2009 and January 2010, visits to the emergency room claimant asserts 

regarding his disclosure to personnel at work:

I told them that the doctor said that I had a lumbar strain
and they had me on some medication. (T. 15).

Claimant denies that he was told to go to a specific doctor or facility for medical treatment by

respondent-employer.  

Following the January 15, 2010, doctor visit, the claimant was next seen for medical

treatment on March 15, 2010, at Crittenden Memorial Hospital, and thereafter referred to Dr.

Denton.  The claimant was seen by Dr. Denton on March 30, 2010, during which time a physical

examination was conducted.  The claimant was again seen by Dr. Denton on April 6, 2010. 

During the April 6, 2010, visit, Dr. Denton recommended an MRI of the lumbar spine and follow-
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up with a neurosurgeon.  The claimant testified that he provided the afore information to

respondent-employer, however nothing was done in response to it:

I asked them if this was going to be put on workmen’s comp
and Roy said absolutely not. (T. 16).

Claimant denies having any other accident prior to April 6, 2010, that could have resulted in his

low back problems.  

Claimant acknowledged that he provided an AFLAC form to Dr. Denton to complete. 

The testimony of the claimant reflects that while the AFLAC is provided/offered through

respondent-employer, he paid for it.  Claimant received $120.00, from AFLAC.  Claimant asserts

that he was unable to work during the time he was treating with Dr. Denton.  Claimant offered,

regarding the afore:

Well, I couldn’t hardly do anything

I hurt bad. (T. 18).

The claimant provided a description of the progression of his symptoms:

From December 8th till now, then, it was rough.  I couldn’t
hardly do anything.  Couldn’t hardly use the bathroom, couldn’t lay
down, couldn’t sit down, couldn’t stand up, couldn’t walk, couldn’t
run, couldn’t do anything. 

For about - - I’d say about four or five months. (T. 18).

The claimant’s testimony reflects that he begin to get better approximately a month and a half 

prior to September 10, 2010  - - in August 2010. The claimant testified that he has been able to

do more activities since August 2010, although he has not been back to work.  The claimant has

not been back to Dr. Denton since the April 6, 2010, visit, nor has he seen any other doctor. 

Claimant explained that he does not have the means to pay for any medical care, to included the
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MRI or a neurosurgeon visit.  Claimant has not worked since March 16, 2010.  Claimant

explained that he could not work any place from March 16, 2009, to the present.  Claimant

offered that he needs to be cleared by a doctor and he needs to find out if he can work. 

The claimant’s testimony reflects that during the entire time of his employment with

respondent-employer he had been a laborer.  Claimant asserts that he did not received an increase

in pay during his employment with respondent-employer.  Claimant testified that he earned $9.70

per hour at the time of his injury, and typically worked a 40 hour work week.  

In describing the symptoms attributable to his December 8, 2009, accident, the claimant

testified that in addition to the pain in his back, he also had symptoms in his lower leg:

It started in my lower back and it ran all the way down my
right leg. (T. 20-21).

Claimant noted that the right leg symptoms began about two to three weeks after he fell.   

Regarding onset of his back pain, the testimony of the claimant reflects:

We started getting busy on the interstate job, the bridge
company, and we had basically just hustled.  We had to keep picking
up the shoots, putting them on, take the shoots off, put them back on.
So much after doing that, I think that’s when it started doing it. (T. 21).

The claimant testified that he begin to experience the back pain about two to three weeks

following the December 8, 2009, accidental fall.   Claimant maintains that the back pain had

started by the time he went to the doctor on December 15, 2009.  

During cross-examination the claimant denied ever having a prior workers’ compensation

claim.   Claimant concedes that he previously worked for Family Dollar, however, testified that he

had no recollection of a workers’ compensation claim arising from an injury on December 19,

2003.  Claimant asserts that he never received any money.  Later, claimant concedes that he did
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get injured on the job, and acknowledged a prior workers’ compensation claim.  Regarding his

initial negative response to the question of a prior workers’ compensation claim, claimant

testified:

I didn’t think anything about it.  I didn’t - - (T. 23).

During re-direct examination, the claimant testified that the December 2003, workers’

compensation claim involved a foot injury in which an electric jack ran over his foot.  The

claimant testified that he did not receive any money as a result of the accident and that the

accident did not involve his back.   Claimant added that he was off work from the 2003 injury

only a day or two.  The testimony of the claimant reflects that his failure to mention the 2003,

injury initially was because he did not think it was significant.

Regarding his job with respondent-employer, claimant acknowledged that his duties were

to do whatever he was told to do.  The claimant identified his boss at respondent-employer as

Roy Rogers, with Stan Clements as his supervisor.  The testimony of the claimant reflects that he

was aware when he was hired by respondent-employer that if he suffered an injury on the job he

was to report it to “the supervisor or the manager” . (T. 24).  

In describing his activities at the time of his December 8, 2009, accidental fall, the claimant

testified:

Well, we use a sprayer that we put acid in, and what we can’t
reach, we’ll get up on the ladder and we’ll spray down the rest of it, 
what we can’t get with the - - from on the ground. (T. 24).

Clamant concedes that the afore is “a nasty job”.  At the time of his fall, the testimony of the

claimant reflects that he was wearing some leather boots, pants, a shirt, had and sunglasses. 

Claimant testified that when he fell off the truck he got “pretty dirty”.   Claimant maintains that
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when he fell, he got a little wet but not all over.  

The claimant testified that when he reported the fall to Mr. Rogers about 15 to 20 minutes

following the accident, he relayed that he was all right.  Claimant denied that Mr. Rogers said that

they needed to fill out some forms:

No, sir.  He just said, well, you’re all right, sorry that 
happened. (T. 26).

Regarding the point in time he realized that he was injured from the fall, the claimant testified:

It just - - it just didn’t feel right.  It’s just hard to explain.
I know I fell off that truck.  I tried to do the right thing and shake it
off and be a man and keep on doing my job.  But the more I kept 
pushing myself, the more it kept just getting worse. 

I guess it was, oh, about two weeks later, somewhere around 
in there I think. 

Because I hadn’t done anything else that could have hurt
me like that.  (T. 26-27).

Physically, the claimant testified that the fall resulted in a “light bruise on my back”, which he had

his wife look at it.  Claimant estimates that the bruise was gone three to four days after the

December 8, 2009, accident.  

The claimant maintains that at the time he sought medical treatment at the emergency

room of Crittenden Regional Hospital on December 15, 2009, he informed the physician that the

back pain was from a fall from the truck.   Claimant asserts that he associated the back pain with

the December 8, 2009, fall from the truck at the time of the emergency room visit.  The claimant

returned to the doctor on January 10, 2010, and again on January 15, 2010.   Claimant disputes

the six month duration of pain cited in the emergency room records, maintaining that is was

actually six days and that he was on medication.   Later, the claimant responded:
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Well, I told him six months, yes, sir, I did.  If that’s how long
it was from - - I thought it was going on. 

No, no, sir, not six months.

I might have told them six months, but it’s not right. (T. 29).

The claimant testified that regarding the different time periods reflected in the medical records, to

include the entry reflecting that he had been seen two months earlier for the same problem:

I may have the dates wrong, but I gave all the paperwork to 
Roy Rogers, and that should clear everything up.

From the date of the accident to when I went to the emergency 
room, they gave me prescriptions.  There’s days that I couldn’t drive.
I turned all that in to Roy Rogers. (T. 30).

The testimony of the claimant reflects that he stretched out his prescription medication

because he could not afford to go to the doctor.  The claimant testified that he continued to work

every day during the time period.  Claimant acknowledged that he never went to Mr. Rogers or

Mr. Clements and requested to file a workers’ compensation claim or assistance getting the

medical bills paid.  Claimant explained:

I didn’t know.  I thought if there was something that needed
to be done, they would take care of it. 

Well, I told them about the injury.  I gave them the reports.  They
never offered and I didn’t know.  I didn’t know what I was supposed to 
do. (T. 31).

With respect to respondent’s knowledge of the work-related accidental injury, the claimant

offered:

Because I brung the doctors reports and I’ve told him that
I needed an MRI.   There’s - - for my leg, the only thing they could
do is give me some kind of a shot and painkillers of several different
types. (T. 31).
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Claimant asserts that while he was still working for respondent-employer he was providing

reports from the doctor.  Claimant testified that the reports were provided to Mr. Rogers:

Yes, sir.  He had to pay for it.  He looked over some of it,
too. (T. 32).

The testimony of the claimant reflects after he was told that respondents would not pay for the 

medical: 

Well, I asked Roy what could I do.  He said, John, we’ll
work with you as much as we can, go do what you need to do.  And
I asked him, I said, well, how am I - - about my income, I said if 
there’s anything I can do, what about - - 

I’m trying to remember what it’s called when you get laid
off.

Yes, sir.  I asked them about unemployment.  He said you 
can go try it.  So that’s what I did. 

Well, when they asked me what was the reason for me filing
unemployment, I told them, and then they said that’s workman’s
comp, that we can’t do anything. (T. 32).

The claimant worked until mid March 2010.  Claimant acknowledged that he worked

every day doing the strenuous job of climbing on the truck and handling concrete.  The claimant’s

testimony reflects, regarding the afore:

Yes, sir, I did have to take off sometimes, and, sometimes, 
I didn’t come into work, but, sometimes, I’d have to leave early.
Granted, Roy was good to me about letting me come in and work 
while I was on medication, but it got to a point to where it was iffy
for them, that if something happened and I was on medication, they’d
be responsible for it. (T. 33).

Claimant asserts that he was informed that there was no light duty - - a job where he could work

and not drive a truck.  Regarding the point in time in mid-March 2010, either the 16th or 23rd ,
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when he was unable to continue working, the claimant testified:

We got ready to go do a job, got loaded up, took the job out, 
and about halfway there, kept feeling this pain in my leg.  It wouldn’t
go away.  On the way back, still fighting it, but it got so bad, I 
couldn’t move my leg, couldn’t control the gas pedal, couldn’t
work the brake.  So I pulled over and I called in and I think it was 
Stan and the maintenance guy, Sean, Stan took the truck and Sean
took me to the hospital. 

Well, he helped me out of the truck, yes sir.

And loaded up in the - - he got hisself in the concrete mixer
truck and Sean took me on down to the emergency room. (T. 33-34).

 The claimant acknowledged that he never reported the December 8, 2009, accidental fall to Mr. 

Clements.  Claimant noted that at the time of the mid-March 2010, incident he was more focus on

getting the pain out of his leg.  The testimony of the claimant reflects that he went to the doctor,

Crittenden Hospital, on the day he was taken out of his truck, March 15 or 16, 2010. 

The next saw Dr. Roy Denton.  Claimant maintains that he provide a history of the

December 8, 2009, accidental fall a respondent-employer to Dr. Denton.  The claimant

acknowledged that by the time he was seen by Dr. Denton, four months post-fall, the bruising was

no long on his back for the December 8, 2009, accident.  

Claimant acknowledged that he got to feeling better in August 2010.  The testimony o f

the claimant reflects that while he is feeling better he does not feel that he can return to work

without any problems.  Claimant explained:

Well, if I’m not doing anything, I’m okay.  If I try to pick 
something up heavy, I’m done for it for the day.  I can’t do anything.
Now, I’ve been trying to get up and do things instead of laying around
the house and not do nothing.

And simple little tasks like getting up and washing dishes, I 
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can’t stand up very long to do those, just simple little things. (T. 36).

The claimant testified that he still considers himself an employee of respondent-employer, noting

that he has not been fired.  Claimant asserts that he is planning on going back to work for

respondent-employer although he hasn’t spoken with anyone:

No, sir.  I didn’t see there’s no need to talk about it because
I haven’t been told I’m fired and I didn’t call them and tell them I
quit. (T. 37-38).

The claimant’s testimony reflects that his injury has been diagnosed as a lumbar strain,

back contusion.  Claimant added that he had been informed that he needs to get an MRI to further

evaluate what is wrong.  

Regarding the March 16, 2010, emergency room visit, the claimant testified that he

thought he had injured his leg when he had pain radiating down into it.  As a consequence of the

afore, the claimant reported such to the emergency room physician.  The claimant was scheduled 

to see Dr. Denton during March 16, 2010, emergency room visit.  The claimant saw Dr. Denton

on March 30, 2010, pursuant to the afore. Dr. Denton’s March 30, 2010, record of the claimant’s

visit recites a history of the claimant’s fall off the concrete mixer and landing on his low back.  

Claimant denies that the physicians at the emergency room performed test/examinations similar to

those performed by Dr. Denton on March 30, 2010, or during the April 5, 2010, visit., which

resulted in the recommendation for an MRI and neurosurgeon consultation. 

The claimant testified that he provided the information form Dr. Denton to Mr. Rogers,

however nothing was done in response to it.  Claimant’s testimony reflects that he did not know

how to file a workers’ compensation claim.  The claimant sought the services of an attorney on

April 26, 2010. 
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The claimant applied for unemployment compensation however did not receive any. 

Claimant testified that he also applied for Social Security but did not receive any.  

The claimant testified regarding the history of his injury that he provided to Dr. Denton at

the time of the March 30, 2010, visit:

Well, it’s - - when I fell, my foot got caught and kind of hung
in the ladder, then it broke loose as I was falling.  I landed on my back.
(T. 43).

Charles Roy Rogers, plant manager for respondent-employer, testified on behalf of

respondents.  Mr. Rogers denies that the claimant ever told him about an accident in which he fell

off the back of a truck.  In response to the question of whether the claimant ever came into his

office disheveled and looking like he had fallen in the dirt and saying anything about it, Mr.

Rogers testified, “being hurt on the job, no, sir.” (T. 48).  

Mr. Rogers testified that he was aware that the claimant was having back problems, “later

on”.  (T. 48).  With respect to how he became aware of the claimant’s back problems, the

testimony of Mr. Rogers reflects:

He’d just - - you could tell.  Bad limp, John was hurting.  You
could definitely tell he was hurting. (T. 48).

Mr. Rogers denies that the claimant ever told him that his back problems were because of 

something that happened on the job.  Further, Mr. Rogers testified that he never had any idea that

the claimant’s back problems happened on the job.  Mr. Rogers denies that the claimant ever

came to him and told him that he fell on the job and needed to file a workers’ compensation claim.

Regarding the procedure for reporting workers’ compensation claims by his employees,

Mr. Rogers testified:
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Well, yes, sir, they report to me, and then I report to the
corporate office, the secretaries, and they do all the actual paper-
work. (T. 49).

Mr. Rogers testified that he was present and at work every day during the period between

December 8, 2009, and March 2010.  Further, Mr. Rogers’ testimony reflects that he saw the

claimant every day a work during the afore period and that the claimant never relayed that he was

hurt on the job or needed to file a workers’ compensation claim.  Mr. Rogers testified that he first

learned that the clamant was filing a workers’ compensation claim sometime in March 2010, after

the claimant had left.  Mr. Rogers testified that he learned of the afore through the secretary when

he received a telephone call.  The insurance company had contacted the secretary.

During cross-examination Mr. Rogers testified regarding medical documents provided to

him by the claimant regarding treatment received in connection with his back:

Any time he went to the doctor when he’d come back, he 
would bring me whatever, you know, from the, you know, prescription
list or whatever, yes, sir. (T. 50).

Mr. Rogers testified did he did not make a note that the claimant had injured his leg two or three

months earlier, as reflected in the history of the March 16, 2010, emergency room records.  Mr.

Rogers’ testimony reflects, regarding any specific documents received regarding the claimant:

Oh, I don’t remember what I received.  If I got something
like that, no, sir, I don’t remember. (T. 51).

While he had no recollection of receiving the records of Dr. Denton regarding his treatment of the

claimant, Mr. Rogers testified regarding his receipt of medical records of the treatment of the

claimant’s back:

Well, for whatever doctor’s visits he made, yes, sir, to specify
back, I mean, I don’t know. (T. 51).
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Mr. Rogers testified that while he done not dispute that the claimant was seen at the emergency

room while still working for respondent-employer, he does not specifically remember the visits.  

Mr. Rogers testified regarding the instance where someone was sent from the plant to the

claimant’s location in March 2010:

Well, now, Stan didn’t take - - Stan went from the plant to,
John had to stop the truck on the side of the road, Stan and our shop
mechanic went and picked him up.  Stan brought the truck back.  Sean
took him to the emergency room. (T. 52).

Mr. Rogers offered regarding any conversation with Mr. Clements about the claimant’s medical 

problems relative to the above:

Well, I just - - you know, to say what happened to him, no, sir,
I mean, we quizzed him about what possibly happened.  (T. 52).

Mr. Rogers’ testimony reflects that he has not seen the claimant since March 2010:

Since John left, I haven’t seen him.  I have not spoken to John
since the day he - - that particular day.  (T. 53).

Mr. Rogers testified that he did not have a conversation with the claimant on the March 16, 2010,

date, nor has he had one with him since.  

Regarding his knowledge of the claimant’s March 2010 workers’ compensation claim

filing, Mr. Rogers testified:

Well, it would have been through the corporate office, through
the secretaries at work.  They would have got to call me to find out 
what was going on.  

Well, I can’t say it was in March, I mean, I don’t - - that’s how
I found out about it.  Now, if it was March or April or May, I mean, to
say a date, I don’t know what date it was. (T. 53).

Mr. Rogers confirmed that the tasks the claimant testified that he was performing at the
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time of his accident were required as a part of his job duties.  Further, Mr. Rogers acknowledged

that the claimant had worked for respondent-employer for over a year before making the

allegation that he was injured at work.  Mr. Rogers testified that he had not had any problems

with the claimant before December 2009, and that the claimant was a good employee.  

Mr. Rogers testimony reflects that he was provided documents from the claimant when he

went to the doctor during the time the claimant was working for respondent-employer.  In

furtherance of the afore, Mr. Rogers testified that he was provided a document of the December

15, 2009, emergency room visit if the claimant brought a document to him.  Mr. Rogers concedes

that from time to time the claimant brought documents to him regarding prescription medication. 

As to whether he inquired of the claimant nature of the document or what they were in connection

with, Mr. Rogers testified:

To say definitely, I’d have to say no.  I mean, to give you a
definite answer. (T. 56).

Whether permission was given to the claimant to work while taking prescription medication, Mr.

Rogers testified:

What I would - - John would come in - - he needed to work,
now, I wouldn’t let him drive.  We have things, you know, to do 
around the yard, clean trucks, whatever, clean up the yard.  I’d let 
him do what he could to make some hours. (T. 56).

In confirming he allowed the claimant to perform work which did not entail driving the truck

because of prescription medications, responsive to any recollection of specifically asking the

claimant why he needed to be limited in his job activities, Mr. Rogers testified:

Well, he could - - like I say, the back pain, you could tell
he was in pain. 
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I asked John, now, there again, the dates I can’t give you
a date.  John, what happened, what did you do?  John’s words to 
me were, I don’t know what I did. (T. 57).

Mr. Rogers acknowledged that at the time the claimant begin working for respondent-employer in

October 2008, he did not have any limitations or problems with his back.  

Stanley Clements, assistant plant manager for six years at respondent-employer, testified

that the claimant never told him that he was injured on the job, although he did tell him that he

was having back problems.  As to whether the claimant ever told him the origins of the back

problems, Mr. Clements testified:

No, sir.  He never told me directly.  I gathered from the 
way he talked that he thought it had something to do with him
being burned.  (T. 59).

The testimony of Mr. Clements reflects that the claimant burned his leg  “around October of ‘08".

(T. 59).  Mr. Clements offered that he thought there was some association between the claimant

burning his leg and the back pain he was having.  Mr. Clements acknowledged that he never asked

the claimant how he hurt his back or what happened to him.

Mr. Clements testified that in March 2010 he was called to go relieve the claimant off of a

truck because he was having problems shifting the clutch.   Mr. Clements testified that he talked

to the claimant at that time and helped him get out of the truck.  The testimony of Mr. Clements

reflects that the claimant did not tell him that he had hurt himself on the job or that he fell off a

ladder on the back of a concrete truck.  Mr. Clements saw and worked with the claimant every

day he was at work.  Mr. Clements denies ever seeing the claimant at a time when the claimant

looked as if he had fallen off the back of a concrete truck and was covered with mud.

During cross-examination, Mr. Clements testified that he had never been provided or
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looked at any of the claimant’s medical records.  As to any problems with the claimant’s work

ethic prior to March 2010, Mr. Clements testified:

I’ve had a few words with him about things that he thought
he should do or shouldn’t do and we got it straightened out.

But nothing of any major concern to me. (T. 61).

The testimony of Mr. Clements reflects that he considered the claimant a good employee when he

was there. (T. 61).  

Mr. Clements acknowledged that when the claimant commenced employment with

respondent in October 2008, he was not aware of the claimant having any sort of problems with

his back.  With respect to the point in time that he first noticed the claimant having problems with

his back, Mr. Clements testified:

I would say it was somewhere over in probably mid 2009
that I was - - became aware that he seemed to have a problem with
his back and stuff. (T. 62).

Regarding his observations of the claimant which indicated a back problem, Mr. Clements 

testified:

Well, I could tell by the way he was walking and the expression
on his face and stuff that the guy was in pain for some reason, I mean.
(T. 62).

As to whether he ever asked the claimant what was wrong, Mr. Clements responded:

Point blank, no, I never asked him. (T. 62).

Mr. Clements testified that it was probably around March or April 2010, that  he was first

made aware that the claimant asserted he had fallen off of a mixer truck while cleaning it,

explaining:
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The home office called and wanted to know if we knew 
anything about John filing a workmen’s comp claim. (T. 63).

Mr. Clements acknowledged that the claimant’s duties included climbing up the ladder on a mixer

truck and spraying an acid type solution to clean off the truck.  Mr. Clements added:

His job was to maintain his truck so that would have been 
part of cleaning his truck. (T. 63).

The testimony of Mr. Clements reflects that on an average respondent-employer has nine (9)

employees.

Mr. Clements testified regarding the March 2010, date that he went to relieve the claimant

from his truck:

I was told that he couldn’t push the clutch with his left leg.

And that’s all I was told.  I mean, he told me that his back was
hurting so bad he couldn’t push - - physically push the clutch in to 
change the gears. (T. 64).

The afore occurred during the normal work day.  Mr. Clements testified that he did not ask the 

claimant if he did anything while he was working to cause his problem.  Mr. Clements testified

that while he did not recall if he asked the claimant whether he needed some medical care, the

claimant was taken to the emergency room that day. (T. 65).  Mr. Clements continued:

I don’t recall directly whether I asked him or not, but I believe
the fellow that took him from the truck took him straight to the 
emergency room. (T. 65).

Mr. Clements’ testimony reflects that he had the authority to tell an employee that he needed to

go to a doctor to get checked out if the employee became debility while in the process of

performing his duties during working hours.  Mr. Clements testified that he did recall somebody

saying something about the claimant needing an MRI as a result of the claimant’s visit to Dr.
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Denton shortly after the March 16, 2010, incident.  With respect to the work relatedness of the

claimant’s claim, Mr. Clements testified:

I felt like he would have told me if it happened at work. (T. 66).

On further direct examination, the claimant testified that he specifically told Mr. Rogers

about the December 8, 2009, accident.  The claimant’s testimony reflects that he never directly

told Mr. Clements about the accident.  Claimant maintains that up to the point that he was no

longer working for respondent-employer, he provided medical records in connection with his

treatment at Crittenden Memorial Hospital to Mr. Rogers.  In explaining why he did not go

around telling everybody about his accident, the claimant testified:

I’m not a whiner, a crybaby.  I figured the best thing a person
could do is suck it up and keep working.  That’s the way I was brought
up and raised.  A man don’t cry over everything.  This situation is kind
of different.  I didn’t have no choice and - - to taking it this far. (T. 68).

The medical in the record reflects that the claimant was seen at the emergency room of

Crittenden Regional Hospital on December 15, 2009, at 8:50 a.m., right leg pain “days ago”.  The

report further reflects the word “no” circled to the question of a recent injury.  The report further

reflects, “Hx of same pain x 6 months but not this bad”.   In terms of any prior surgeries, the

emergency room report reflects that the claimant had skin graft for second degree burns on right

arm and right leg a year ago.   The report contains a check in the box reflecting all systems

negative except as marked, however marks are reflect on the form indicating neck/back pain, as

well as fever/chill, and chest pain. The claimant was provided a prescription for Ultram with a

clinical impression of “right leg pain” and “musculoskeletal” (CX #1, p. 1-2).  

The medical reflects that the claimant was again seen at the emergency room of Crittenden



22

Regional Hospital on January 15, 2010.  The emergency room report reflects that the chief

complaint of claimant at the time of the January 15, 2010, visit was his right lower leg with a

small knot noted on the leg.  The report associated with the January 15, 2010, visit of the claimant

reflects that the claimant’s right leg pain was radiating up the leg.  Swelling is also noted on the

right leg in the report.  The claimant was instructed to follow up with out patient for a referral or

a physician of his choice.  The claimant was also provided a prescription for ultram The January

15, 2010, visit of the claimant reflects a diagnosis of musculoskeltal right leg pan. (CX #1, p. 3-

10).

The claimant was seen at the emergency room of Crittenden Regional Hospital on March

16, 2010.  The afore report reflects that the claimant was seen at 12:20 p.m. with complaints of

sharp back pain along with pain down the right leg.  The report reflects a chief complaint of “right

leg pain, denies recent injury, but injured leg a few months ago”. The pain assessment on the

document reflects “tightness”, “burning” and “constant”.  Further, under the heading “Physical

Cues” limping is circled.  The claimant’s complaint was diagnosed as “low Back Pain”, for which

he was prescribed medication and directed to follow-up with Dr. Denton.(CX #1).

On March 30, 2010, the claimant was seen by Dr. Roy E. Denton pursuant to the above. 

The March 30, 2010, report of Dr. Denton reflects the claimant’s chief complaints as low back

pain and right leg pain from a fall three months earlier.  The report further reflects, “right leg pain

and LBP .  Fell off concrete mixer.  Landed on low back.  Rt foot caught in ladder.  Throbbing

sharp pain constant.”  The report of Dr. Denton noted the findings of midline lumbar tenderness

to palpitation percussion.   The assessment of the claimant’s complaint reflects LBP, back

contusion, sciatica, for which the claimant was prescribed Toradol, Kenoloy, Naproxen and
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Lortab.  Further, the report reflects that the claimant needs an MRI..  

On March 30, 2010, Dr. Denton also completed a AFLAC accidental injury claim form on

behalf of the claimant.  In addition to reciting the claimant’s diagnoses of back contusion, lumbar

strain, and sciatica, the form also reflects the date and the mechanics of the accident.  On the work

status portion of the document, Dr. Denton indicated that the claimant was unable to work

beginning March 17, 2010, although he had worked 4 ½ hours on March 22, 2010, and that he

did not know when the claimant would be able to return to full duty. (CX #1, p. 23-24).  

The claimant was seen in follow-up by Dr. Denton on April 6, 2010.  Dr. Denton noted

that the claimant’s low back pain/back contusion was unchanged.  The report further reflects that

the claimant had problems walking and standing with pain shooting down the back of his right

lower extremity and cramps in back, stomach and legs.  The report reflects right lower extremity 

and radiculopathy L5-S1.  Dr. Denton recommended an MRI of the lumbar spine and a follow up

with a neurosurgeon. (CX #1, p. 25).   

After a thorough consideration of all of the evidence in this record, to include the 

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On December 8, 2009, the employment relationship existed between the parties 

when the claimant earned wages sufficient to entitle him to workers’ compensation benefits of

$307.00/$230.00, for temporary total/permanent partial disability.

3. On December 8, 2009, the claimant sustained an injury arising out of and in the 
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course of his employment, which rendered him temporarily totally disabled beginning March 16,

2010, and continuing through the end of his healing period, a date to be determined.

4. The respondents shall pay all reasonable hospital and medical expenses arising 

out of the injury of December 8, 2009.

5. The respondents have controverted this claim in its entirety.

CONCLUSIONS

The claimant asserts that while within the course and scope of his employment he 

sustained a fall on December 8, 2009, which resulted in an injury to his low back.  Claimant seeks

temporary total disability and medical benefits as a result of the December 8, 2009, injury as well

as controverted attorney fees.  Respondents contend that the claimant did not sustain an injury on

December 8, 2009; that he did not give notice of an injury; and that the claimant has no objective

medical findings.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions.

Compensability

A compensable injury is an “accidental injury causing internal or external physical harm to

the body . . . arising out of and in the course of employment which requires medical services or

results in disability or death.” Ark. Code Ann. §11-9-102 (4)(A) (i) (Supp. 2009).  A injury is

accidental if it is “caused by a specific incident and is identifiable by time and place of occurrence

[.] Id.  The compensable injury must be established by medical evidence supported by objective

findings. Ark. Code Ann. §11-9-102 (4)(D).  Objective findings are those findings that cannot
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come under the voluntary control of the patient.  Ark. Code Ann. §11-9-102 (16).  Morgan v.

Highland Window, 2010 Ark. App. 797, __ S.W.3d __, (2010).

In the instant claim, the evidence discloses that the claimant was employed by respondent

in October 2008, and successfully discharged his assigned job duties without restrictions or

physical limitation through December 2009.  There is not a dispute that one aspect of the

claimant’s job duties included maintaining his truck, which included cleaning the truck.  The

claimant credibly testified that following his accidental fall on December 8, 2009, he notified

appropriated supervisory personnel, plant manager Charles Roy Rogers, of the accident.  The

credible evidence further reflects that the December 8, 2009, fall by the claimant resulted in

bruising on the claimant’s back.  The claimant experienced symptoms of pain in his right leg

following the December 8, 2009, accidental fall, however he did not seek medical treatment until

December 15, 2009.  Claimant denies that he informed medical personnel that the duration of leg

pain was of six (6) months, but rather six (6) days.  The claimant was provided a prescription for

Ultram during December 15, 2009, visit.  

The evidence in the credible evidence in the record reflects that the claimant remained

symptomatic following the December 8, 2009, accidental fall.  Plant Manager Rogers testified

regarding his observation of the claimant limping and in obvious pain.  The claimant was provided

prescription medicine, Ultram, as a result of the December 15, 2009, emergency room visit to

Crittenden Regional Hospital.  The emergency room records reflects an impression of the

claimant’s injury as “right leg” pain musculoskeletal.  The evidence discloses that the claimant

informed respondent-employer of his need to take prescription medication, and was provided job

duties other than driving, as he continued working.  
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The evidence reflects that the claimant’s symptoms, attributable to the December 8, 2009,

accidental fall, progressively worsen until the March 16, 2010, date that he was physically unable

to continue operating his truck.  On the March 16, 2010, date the claimant was assisted from his

truck by assistant plant manager Stan Clements and another employee of respondent, Sean. 

Thereafter, Mr. Clements drove the claimant’s truck, and the claimant was taken to the

emergency room of Crittenden Regional Hospital by the other employee, Sean.   The claimant

was found to have “acute” low back pain.  The record of the March 16, 2010, emergency room

visit of the claimant documented that injury to the clamant’s leg “a few months ago”.

The claimant was referred to Dr. Roy E. Denton for follow-up treatment by the attending

emergency room physician during the March 16, 2010, visit.  The claimant provided a complete

history of the fall from the ladder on the back of his concrete truck as the basis of his right leg and

back complaints.  Dr. Denton has recommended a lumbar MRI and a neurosurgical referral. 

Further, Dr. Denton relayed that the claimant was unable to work subsequent to March 17, 2010. 

The credible evidence discloses that the claimant suffered an accidental fall from the ladder

of his concrete truck while cleaning same on December 8, 2009; that he notified the plant

manager of the fall shortly after the occurrence of same; that the fall resulted in bruising on back;

that he sought medical treatment associated with right leg pain growing out of the December 8,

2009, accident on December 15, 2009; that the claimant was provided prescription medicine for

his pain symptoms; that the claimant was provided work within his restrictions associated with

taking prescription medication; and that the claimant was rendered totally incapacitated from

engaging in gainful employment as of March 16, 2010, and in need of medical treatment. 

Respondents controverted the compensability of this claim in its entirety.
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Medical Treatment

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), provides that the employer shall promptly

provide for an injured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.   What constitutes reasonably necessary

medical treatment is a question of fact for the Commission.  Dalton v. Allen Engineering Co.,66

Ark. App. 201, 989 S.W.2d 543 (1999).  The injured employee must prove that medical services

are reasonably necessary by a preponderance of the evidence.  The afore may include that

necessary to accurately diagnose the nature and extent of the compensable injury as well as to

reduce or alleviate symptoms resulting from the compensable injury.  Ark. Code Ann. §11-9-705

(a) (3) (Repl. 2002); Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593; Artex

Hydrophonics, Inc., v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

In the instant claim, following his referral to Dr. Roy Denton, a specific diagnostic test

was recommended, lumbar MRI.  Further, a specific course of treatment was recommended by

Dr. Denton in connection with the claimant’s injury - - referral to a neurosurgeon.  The afore

represent reasonably necessary medical treatment in connection with the claimant’s compensable

injury of December 8, 2009.  Respondents have controverted this claim in its entirety.

Temporary Total Disability

Temporary total disability for an unscheduled injury is that period within the healing

period in which a claimant suffers a total incapacity to earn wages.  Ark. State Highway &

Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  So long as treatment

is being administered to the healing and alleviation of the condition, the healing period has not

ended.  J. R. Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785 S.W.51 (1990).  In the present 
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claim, the claimant continued discharging employment duties subsequent to the compensable

December 8, 2009, injury until March 16, 2010.   The evidence preponderates that the claimant

became totally incapacitated from engaging in gainful employment on March 16, 2010, when he

became unable to operated his concrete truck.  The operation of the claimant’s truck was taken

over by the assistant plant manager and the claimant transported to the emergency room of

Crittenden Regional Hospital by an employee of respondent-employer.  Medical records of Dr.

Denton reflects that the claimant was unable to work beginning March 17, 2010.  Because the

claimant has been unable to obtain medical treatment or recommended diagnostic testing he has

not been released to return to work.  The evidence preponderates that the claimant has remained

temporarily totally disable since March 16, 2010, and continuing until such time as he has reached

the end of his healing period or been released to return to work, a date to be determined.

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total

disability benefits as the weekly rate of $259.00, for the period commencing March 16, 2010, and

continuing through the end of his healing period, as date to be determined, as a result of the

December 8, 2009, compensable injury.  Said sums accrued shall be paid in lump without

discount.

Respondents are further ordered and directed to pay all reasonably necessary medical,

hospital, nursing, and other apparatus expenses growing out of and in connection with the

treatment of the claimant’s December 8, 2009, compensable injury.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.



29

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE 


