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STATEMENT OF THE CASE

On September 1, 2010, the above-captioned claims were heard in Mountain Home,

Arkansas.  A prehearing conference took place on June 7, 2010.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With five additional stipulations reached at the hearing, they are the following eight,

which I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over

these claims.

2. The employee/employer/carrier relationship existed at all relevant times.

3. These claims have been controverted.

4. In the event Claimant is found to have been a full-time employee of

Respondents, her average weekly wage for the alleged February 2008 injury

would $290.00, while her average for the alleged June 2008 injury would be

$300.00.

5. Claimant had bilateral carpal tunnel syndrome in both wrists and had surgery

on both wrists.

6. Claimant’s job involved hand-intensive work that was rapid, repetitive and

continuous.

7. The Administrative Law Judge can assign a rating to the wrists as per the

AMERICAN MEDICAL ASSOCIATION, GUIDES TO THE EVALUATION OF

PERMANENT IMPAIRMENT (4th ed. 1993)(hereinafter “AMA Guides”).

8. If Claimant’s husband, Raymond Hill, were called to testify, his testimony

would corroborate that of Claimant.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

At the hearing, Claimant stated that she only wished to proceed concerning her alleged

hand injuries, and reserved any issues listed in the prehearing order insofar as they

related to other alleged injuries.  The following were litigated:
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1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant sustained compensable injuries to her hands.

3. Whether Claimant is entitled to temporary total disability benefits.

4. Whether Claimant is entitled to an impairment rating and permanent partial

disability benefits concerning her alleged hand injuries.

5. Whether Claimant is entitled to reasonable and necessary medical

treatment.

6. What was Claimant’s average weekly wage?

7. Whether Claimant is entitled to a controverted attorney’s fee.

8. When were Respondents provided with notice of Claimant’s alleged hand

injuries?

All other issues were thus reserved by Claimant.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant contends that she sustained compensable injuries to wrists, arms

and neck as a result of her employment with Respondent employer.

2. Claimant contends that her average weekly wage was $311.50, which

entitles her to a compensation rate of $207.00 for TTD and $156.00 for PPD.

Respondents:
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1. Respondents contend that the claimant did not sustain compensable hand,

wrist, arm, shoulder, or neck injuries while employed by Respondent

employer.

2. Respondents reserve the right to certain defenses under Ark. Code Ann.

§§ 11-9-102(4)(D), (E); (16)(A).

3. Respondents reserve the right to assert other defenses at a later date after

discovery has been completed.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. The Arkansas Workers’ Compensation Act is constitutional.

4. Claimant has proven by a preponderance of the evidence that she sustained

a compensable injury in the form of bilateral carpal tunnel syndrome.

5. Respondent American Stitchco had knowledge of Claimant’s compensable

injury shortly after her visit to Dr. Robert Ford on April 2, 2008, when
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Claimant informed Angela Turner, her supervisor, of her hand problems, and

Turner, moreover, was aware that they were allegedly work-related.

6. Respondents are thus responsible for Claimant’s benefits only after April 2,

2008, per Ark. Code Ann. § 11-9-701(b)(1)(A) (Repl. 2002).

7. Claimant has proven by a preponderance of the evidence that she is entitled

to temporary total disability benefits from August 22, 2008 to August 24,

2008, and from August 26, 2008 to October 6, 2008.

8. Claimant has not proven by a preponderance of the evidence that she is

entitled to an impairment rating and permanent partial disability benefits

pursuant thereto.

9. Claimant has proven by a preponderance of the evidence that she was a full-

time employee at Respondent American Stitchco.

10. Claimant’s average weekly wage of $290.00 entitles her to compensation

rates of $193.00 for temporary total disability benefits and $145.00 for

permanent partial disability benefits.

11. Claimant has proven by a preponderance of the evidence that she is entitled

to the treatment she received from April 11, 2008 through October 6, 2008

for her compensable right and left carpal tunnel syndrome, as reflected in

Joint Exhibit 1, because the treatment was reasonable and necessary under

Ark. Code Ann. § 11-9-508(a) (Repl. 2002).
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12. Claimant has proven by a preponderance of the evidence that she is entitled

to a controverted attorney’s fee under Ark. Code Ann. § 11-9-715 (Repl.

2002) on the indemnity benefits awarded herein.

13. Claimant’s award of benefits shall be subject to a withholding of up to 25

percent to satisfy her child support arrearage pursuant to Ark. Code Ann. §

11-9-110(d)(1) (Repl. 2002).

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant, Crystall Winnett, Matthew Galloway,

Angela Turner, Anette Pendergrass and Raymond Hill.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Commission Exhibit 2, Claimant’s August

24, 2010 motion to recuse, brief in support thereof, and attached documentation,

consisting of 394 pages (said exhibit was separately bound and, per Commission policy,

was retained in the Commission’s file);  Claimant’s Exhibit 1, her constitutional exhibit,

consisting of one index page and six numbered pages thereafter; Claimant’s Exhibit 2, the

transcript of the deposition of Claimant taken December 14, 2009, consisting of 66

numbered pages (per Commission policy, the separately-bound deposition transcript was

retained in the Commission’s file and is not bound into the hearing transcript);

Respondents’ Exhibit 1, the abstract of the medical records contained in Joint Exhibit 1,

consisting of six numbered pages; Respondents’ Exhibit 2, Claimant’s Form AR-W and

payroll records, consisting of one index page and 25 numbered pages thereafter; Joint
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Exhibit 1, a compilation of Claimant’s medical records plus her certain non-medical

documents discussed herein, consisting of three index pages and 61 numbered pages

thereafter; and Joint Exhibit 2, a document concerning Claimant’s dates of absence from

work and the reasons therefor, consisting of one page.

In addition, I have blue-backed to the record the First Report of Injury or Illness from

the respective claims, consisting of a total of two pages.

Testimony-Hearing

Cynthia Hill.  Claimant testified that she is 33 years old and obtained her GED at

the age of 17.  She was employed at Respondent American Stitchco for about nine

months.  However, she began having problems in February 2008–her hands “were just

going to sleep.”  When asked about her alleged injuries, she stated:

My hands started swelling and I worked, I’d say a month, and I tried sewing
out for like a week and I couldn’t do it anymore.  And they just went downhill
after that.  Every job I did made it to where I couldn’t do one without it going
to sleep and it hurt all the way up my arm into my shoulder.

By June 2008, according to Claimant, she was unable to drive, cook, or perform other

tasks with her hands any longer.  She went to her personal physicians, Dr. Robert Ford

and then Dr. Edward White, and White referred her to Dr. Merwyn Moore.  Ford noted that

her hand problems started at American Stitchco.  Her treatment was paid for by her group

health insurance through the Respondent employer.

Claimant stated that right after her NCV studies on May 21, 2008 indicated

abnormal findings, she told Angela Turner, her supervisor, about her hand problems.

Turner, according to Claimant, replied that she would lose her job because she would not

be allowed to return to a job that caused such problems.  Claimant testified that Turner did
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not offer her any workers’ compensation forms to fill out, but merely stated that she would

keep a log of the matter “so she wouldn’t get in trouble.”  In her testimony, Claimant made

clear that she never expressly told Turner that her problems arose from her job; she merely

related that she had never before had this problem, and surmised that Turner knew that

the symptoms were caused by her job because of the remark that she could not return to

a problematical job.

On August 22, 2008, Claimant underwent a right carpal tunnel release.  She

testified that the week that this procedure took place, she told Turner about it.  After the

release, she worked one day, and was taken off work by Moore from August 22, 2008

through October 6, 2008.  A few weeks after that surgery, on September 12, 2008, she

underwent a left carpal tunnel release as well.  On October 6, 2008, Dr. Moore released

her to full duty.  However, Anette Pendergrass laid her off that day, stating that work was

slow at the factory.  She never attempted to return to work there.  Her testimony was that

the surgery completely alleviated her symptoms.

Claimant denied having any problems with her hands prior to going to work at

American Stitchco.  Her previous jobs included working at Arkansas State University

football game concessions, fast food, factories, and being a teacher’s aide.  None of these

positions caused her to experience any numbness, tingling or other problems in her wrists.

She admitted striking a wall with her right hand in August 2005, but maintained that the

only result was swelling in the right hand; after the swelling subsided, the hand was fine.
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Under questioning from Respondents, Claimant testified that she treated with Dr.

Joseph Forte in June 2006 for pleurisy.  Although she presented with numbness at that

time, she denied that it was caused by anxiety.

She saw Dr. Ford as a new patient on April 2, 2008, and the visit was paid for by

her group health insurance.  Around that time, she informed Turner of the problems with

her hands–that they were hurting and going to sleep.  Turner’s response was an

instruction for her to switch jobs at American Stitchco.  After Claimant was hired, she

worked on pillow slips for a few months.  Later, jobs were rotated.  After the April 2 visit,

she never informed Turner or Pendergrass that she had been hurt on the job and needed

to file a workers’ compensation claim.  Claimant explained that her failure to do this was

because she had never been injured on the job before, and thought that her superiors

would handle the matter.  She stated that she never spoke with Pendergrass about her

hands or wrists prior to undergoing surgery.

Claimant’s testimony was that her group health insurance has not paid for her

surgeries.

When questioned by me, Claimant stated that her first surgery occurred on a Friday,

and she returned to work the following Monday.  She worked the entire 10-hour shift

folding pillow slips while wearing a brace on her arm; but the next day, her fingers were

so swollen that she could not move them.

Prior to going to work for American Stitchco, Claimant did factory work.  She was

employed in a glass factory in 2007.  In 2006, she fabricated tool boxes.  Before then, she
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assembled cardboard boxes.  But she testified that none of these jobs caused hand or

wrist problems.

Under further questioning from her counsel, Claimant stated that all of her factory

jobs before American Stitchco were through a temp agency, and no job lasted longer than

a year.  She was hired to be a full-time worker at American Stitchco; she was told so, that

she would work “40 hours and then some.”  No one ever informed her that she was only

a part-time worker there.

Crystal Winnett.  Called by Claimant, Winnett testified that she worked near

Claimant at American Stitchco.  The two of them became friends on the job.  She noticed

that Claimant’s trouble with her hands “happened gradually after she started there.”

Winnett stated that some people have problems at American Stitchco until they get used

to the work, but Claimant’s problems did not subside.  She observed Claimant stopping

work and holding and massaging her wrists.  This occurred the entire time Claimant

worked there, including the period prior to her surgery.  Others at the factory observed this

as well.  Winnett testified that other employees at American Stitchco have undergone

carpal tunnel surgery.

Under questioning from Respondents, Winnett clarified that she only knew of one

other employee who had carpal tunnel surgery.  Thereafter, that employee returned to

work there.

When questioned further by Claimant, Winnett stated that this other employee took

another job at American Stitchco upon his or her return there.  The factory had a quota of

3,500 pillows per eight-hour shift there.
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Under questioning from me, Winnett testified that during the time she observed

Claimant rubbing her wrists, Claimant was performing multiple tasks at American Stitchco,

involving shipping and packing.  The two of them generally worked the same hours

there–7:15 a.m. to 4:15 p.m.  At other times, they worked ten-hour days.  Winnett

considered herself a full-time employee.

Matthew Galloway.  Called by Claimant, Galloway testified that she is his sister.

Prior to December 2008, he lived with her.  It was his testimony that he never heard her

complain about her wrists while she was performing previous factory or teacher’s aide jobs.

However, after she went to work for American Stitchco, he observed swelling in her hands

and wrists.  He also heard her up at night crying because of pain in her hands, asking her

husband to rub them.

Angela Turner.  Called by Respondents, Turner testified that she has been

employed at American Stitchco for six years.  Claimant was there during her tenure.

Among that jobs that Claimant performed were putting on slipcovers, packing pillows,

handling graphic cards, and doing bags.  Turner disputed Claimant’s testimony that her

first job there lasted two or three months.  She stated:  ”Every two hours everyone changes

jobs except for the boxers, and that is because it is, you know, repetitive work.  So

everybody moves around every two hours around their table.”  Except for early in her

employment, when working along with someone else at a slower pace, Claimant would

have rotated positions as well.

According to Turner, Claimant came to her around the middle of her employment

stint and told Turner that her hands were hurting.  She never attributed the problem to her
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job.  Turner testified that had Claimant cited the job as the cause, an accident report would

have been prepared.  She stated that Claimant often complained of various ailments,

including boils.  The first she knew that Claimant was claiming an employment-related

injury was when she was contacted after a claim had been filed.  She confirmed that

Claimant only worked one day after her surgery.

Turner stated that Claimant was part of a general layoff.  Galloway was employed

there as well.

Under questioning from Claimant, Turner asserted that Claimant lied on the stand.

Her testimony was that the day that Claimant told her she was going to have surgery, she

instructed Claimant to call Pendergrass.  Turner stated that she was present during the

phone call, and never heard Claimant say that her condition was work-related.  She

maintained that she did not know that Claimant’s hands were bothering her because of her

job, and stated that she did observe her while working.  Turner added:  “I’m not a mind

reader.”  She has filed out many accident reports, and would have prepared one for

Claimant had she stated that her hand problems arose out of her job.  Turner denied that

her department, packing and shipping, has a lot of carpal tunnel problems; she could recall

only one, and it involved a different job than the one Claimant had.  But she agreed with

the stipulation that the work there is very fast and hand-intensive.  Turner denied telling

Claimant that she would not be able to keep her job if she was having a problem because

of it.

When questioned by me, Turner stated that Claimant only worked in the packaging

and shipping area of American Stitchco; but she rotated every two hours among various
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jobs in that sector.  All of the jobs required use of her hands.  Turner testified that the

rotation occurred not only because of the repetitive tasks, but also to alleviate the

monotony.  Claimant worked in Turner’s area during her entire tenure at American

Stitchco, and Turner was her supervisor.  She was unaware of Claimant’s orientation

included the procedure of filing a workers’ compensation claim; but posters advising

Claimant’s of this matter were on the wall at the factory.

Turner maintained that nothing about their conversation led her to believe that

Claimant was claiming that she hurt her hands at American Stitchco.  Claimant came and

reported various ailments, such as boils and spider bites, that had nothing to do with her

job or the performance thereof.  Turner again denied telling Claimant that if she hurt her

wrists on the job that she could not return to that job.  Such is not the policy at American

Stitchco.  If an employee, reports a work-related injury, she fills out an accident report and

reports the matter to Pendergrass, who is in human resources there.

Anette Pendergrass.  Called by Respondents, Pendergrass testified that she is the

Human Resource Manager at American Stitchco.  She handles workers’ compensation

there, and is acquainted with Claimant.  Pendergrass stated that on August 21, 2008,

Claimant telephoned her from another building at American Stitchco.  The conversation

allegedly went as follows:

She called to let me know, I’m going to, I’m letting you know I’m having
surgery on one of my hands, wrists tomorrow.  And I go, and I know I
completely, like I said, it took me by surprise.  Oh, my goodness, I said,
when, when did this all come about?  That’s not how we do things, you know,
you have to report it and I have to get, do a First Report of Injury.  And she,
and then, she offered to me, she said, she said this to me, no, no, no, I’m just
telling you I’m having this surgery done.  It is not work related.  I said, it’s not
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work related?  And she says, no, I’m having surgery, I just wanted to let you
know that.  Angela said I needed to let you know.

Pendergrass’s testimony was that she did not learn that the surgery was purportedly

related to a alleged work-related condition until Claimant brought a doctor’s note

concerning when she could return to work.  At that point, Claimant informed her that her

job probably caused the problem.  Later, when Claimant and her husband met with

Pendergrass, was when Claimant communicated the position that she had been hurt on

the job at American Stitchco.  Mr. Hill requested workers’ compensation paperwork, and

Pendergrass then filled out a First Report of Injury/Illness at that time.

According to Pendergrass, no light duty work is available at American Stitchco; all

jobs require the use of both hands.  At the time the doctor released Claimant to full duty,

no work was available.  Thus, she was laid off.

Pendergrass’s testimony was that during her time at American Stitchco, two other

people have had carpal tunnel syndrome.  Both returned to work there after treatment.

Under questioning from Claimant, Pendergrass testified that Claimant was hired to

be a full-time employee.  She agreed that all of the work at the plant was hard and hand-

intensive.  Pendergrass stated that prior to the surgery, there was no indication that

Claimant had taken off work because of hand problems.  Joint Exhibit 2 reflects that she

had lost work due to sickness on eight prior occasions.

Pendergrass did not believe that Turner would have told Claimant that her job would

be imperiled if she had a work-related injury.

Matthew Galloway.  Re-called as a rebuttal witness by Claimant, Galloway testified

that he was present when Claimant spoke with Turner about her upcoming surgery:
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Sissy told Angela that she was gonna have surgery the next day.  Angela
said that that would be all right, that she needed to have a doctor’s note
explaining how long she was gonna be missing after the surgery, and that
she would probably need to speak with Barbara after, later that day when
she was gonna come by.

Because he left the area thereafter, Galloway could relate nothing else about what

Claimant stated or was told.  His testimony was that others in the building at work knew of

Claimant’s wrist problems.

Raymond Hill.  Also called as a rebuttal witness by Claimant, Hill testified that he

is Claimant’s husband.  They have been together eight years, four of which as husband

and wife.  He testified that she had no problems with her hands or wrists prior to working

at American Stitchco.  After she developed trouble with them, at times she awoke at night

crying and asking him to rub them.  He disputed Pendergrass’s testimony that she

prepared paperwork during their meeting; he stated that she denied having any paperwork

and stated that Hill and his wife could leave.

Testimony-Deposition

Cynthia Hill.  Claimant was deposed on December 14, 2009, and the transcript

thereof was admitted as Claimant’s Exhibit 2.  She testified that she is under an order to

pay child support, but is not current in her obligations.

According to Claimant, the first three or four months she worked at American

Stitchco, she assembled pillows.  Later, she sewed.  The jobs were performed while

standing at a table.  She stated that tasks were rotated at each break–each shift received

two breaks and a lunch period.  She put pillows into pillow cases, and folded cardboard

into a plastic bag, among other jobs.  All of them, however, were hand-intensive and fast.
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Claimant stated that after two months of working at American Stitchco, her hands began

to swell and become numb.  This occurred while she was working on pillow slips.  Later,

her hands would hurt as well.

However, she did not tell her supervisor of these problems as they were happening,

and did not recall when she ultimately informed anyone at American Stitchco about this.

Later, however, she testified that she informed Turner that her hands were hurting and

going numb, and Turner simply replied that she should switch jobs.  Claimant did not tell

Turner that her hands were hurting because of her work.  She did not remember suffering

an injury on February 15, 2008–one of the dates of injury she has given.  Claimant did not

recall whether she missed any work when she first saw a doctor because of her hands.

Her physician, Dr. White, did not give her any work restrictions.  According to Claimant,

she told Turner several months prior to her surgery that tests showed that she had carpal

tunnel syndrome; and Turner replied that she would probably lose her job if she had to

have surgery because doing the same job that caused the condition would make it return.

Claimant stated that Turner did not give her paperwork to fill out, but told her that she

would document their visit.  An employee named Nicole heard this conversation.  Claimant

denied ever telling anyone at American Stitchco that the carpal tunnel was not work-

related.  It was her testimony that no one at the plant ever asked her about the cause of

the condition.  She also denied speaking to Pendergrass.  It was Claimant’s testimony that

when she was diagnosed, she was unaware that she would be entitled to workers’

compensation benefits if she was injured on the job.
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Claimant worked one day after her first carpal tunnel release; that was the last time

she worked at American Stitchco.  She was not paid for the time she was off work.  Her

wrists are fine now–“[t]hey don’t go to sleep and hurt and swell.”  She did not know if Dr.

Moore assigned her an impairment rating.  After leaving work at American Stitchco, she

drew unemployment benefits.  She was later hired as a cashier at McDonald’s, and was

employed there for six months before leaving because of an unrelated health condition.

Claimant has not worked anywhere since that time.

Records-Medical

The medical records of Claimant that were introduced at the hearing and are

part of Joint Exhibit 1 reflect the following:

Pre-Incident.  When Claimant presented for treatment at St. Bernard’s Hospital on

August 14, 2005, she stated that she injured her hand by striking a wall in anger.  This

caused a hematoma to the dorsum, along with mild swelling, erythema and edema in the

hand.  X-rays of the hand were negative.

Post-Incident.  Claimant went to Dr. Ford on April 2, 2008 and told him that since

going to work at American Stitchco, she has begun to have bilateral hand and wrist pain,

tingling and numbness, which is often worse at night.  She is a smoker.  A ganglion cyst

was present over the left flexor wrist area.  Ford prescribed Mobic for what he assessed

as carpal tunnel syndrome.  Upon return on April 11, 2008, Claimant stated that she was

continuing to having significant pain and paresthesias in her dominant right hand.  Phelan

and Tinel’s tests were positive.  Ford scheduled her for nerve conduction studies, and

prescribed Darvocet and Effexor.  She reported on May 9, 2008 that the Mobic was not
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helping her condition.  Claimant was noted as “continu[ing] to have positive testing for

Carpal tunnel syndrome right wrist with radial nerve distribution.”  The May 21, 2008 nerve

conduction studies showed severe right median neuropathy at the wrist, and moderate left

median neuropathy at the wrist.  Dr. White reviewed the findings on May 30, 2008 and

diagnosed her as having bilateral carpal tunnel syndrome, with the right being worse than

the left.  Claimant stated that the wearing of splints had not helped her symptoms.  White

placed her on Gabapentin, and referred her to Dr. Merwyn Moore.

Moore saw Claimant on August 14, 2008, and informed him that her symptoms had

been occurring for five to six months.  The doctor concurred with White’s diagnosis, and

scheduled her for bilateral releases.  The release of the transverse carpal ligament in the

right wrist took place on August 22, 2008; her pre and post-operative diagnoses were right

carpal tunnel syndrome.  Dr. Moore took her off work for 12 days.  On September 3, 2008,

she reported that her numbness had completely resolved.  Moore kept her off work an

additional seven days.  On September 10, 2008, he wrote:

The patient is status post release of the transverse carpal ligament of the
right wrist.  She is doing very well and having no pain.  Her sensation has
returned to normal.  Her motion is excellent.  At this point she is ready to
have the left done.  We are going to schedule her for surgery on Friday.
She also has what appears to be an epidermal inclusion cyst which is right
near where the incision is going to need to be made.  We are going to go
ahead and taken that out as well.  Surgery is scheduled for Friday the 12th.

That same day, Moore kept her off work until October 3, 2008.

On September 12, 2008, Moore performed a release of the transverse carpal

ligament in Claimant’s left wrist.  His pre and post-operative diagnoses were left carpal

tunnel syndrome.  Claimant on September 22, 2008 reported to Dr. Moore that her right
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upper extremity was “completely pain free.”  He kept her off work an additional 14 days.

On October 6, 2008, he released her to full duty.

Records-Nonmedical

Claimant’s Exhibit 1.  This exhibit, comprised of letters by Claimant’s counsel to the

Commission and to the Attorney General’s Office, pertain to his challenge to the

constitutionality of the Arkansas Workers’ Compensation Act.

Respondents’ Exhibit 2.  This exhibit contains Claimant’s Form AR-W and her

payroll records.

Joint Exhibit 1.  This exhibit contains, inter alia, paperwork from the Poinsett County

Office of Child Support Enforcement establishing that Claimant has support obligations

concerning her twin boys; paperwork from the State of Arkansas Employment Security

Department concerning Claimant’s application for unemployment insurance benefits and

the report of her receipt of such benefits; correspondence from her counsel to the

Commission asserting that the true date of injury is February 15, 2008; and her Forms AR-

C.

Joint Exhibit 2.  This exhibit is a printout containing information on the leave taken

by Claimant while employed at American Stitchco.

ADJUDICATION

A. Constitutionality

As stated above, Claimant filed on August 24, 2010, a “Motion to Recuse and

Notice of Intent to Introduce Evidence at Hearing,” along with correspondence and

numerous attachments.  Therein, she argued, inter alia, that the provisions of the Arkansas
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Workers’ Compensation Act that provide for the establishment of administrative law judges

are unconstitutional.

The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, 250 S.W.3d 263 (2007), pet. for rev. denied, No. 07-268 (Ark. May 3, 2007).  Claimant

did not seek to distinguish Long or to argue that it should be modified or overruled.  Hence,

the Act is constitutional, and Claimant’s motion is denied.

B. Compensability

Claimant has contended that she suffered compensable injuries to her hands.

Respondents argue otherwise.

In order to establish the occurrence of a gradual onset or cumulative trauma injury,

the claimant must prove by a preponderance of the evidence that: (1) she sustained an

injury arising out of and in the course of employment; (2) the injury caused external or

internal physical harm to the body; (3) the injury is supported by objective medical findings;

(4) the injury was caused by rapid repetitive motion; and (5) the injury was the major cause

of any disability or need for treatment.  Stevenson v. Frolic Footwear, 70 Ark. App. 383,

20 S.W.3d 413 (2000).

If Claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009
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Ark. 373, ___ S.W.3d ___ (citing Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206

S.W.2d 442 (1947)).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Claimant testified that in February 2008, a few months after she went to work for

American Stitchco, she began having problems with her hands.  This included pain and

numbness.  The hands swelled.  A nerve conduction study performed on May 21, 2008

was positive for bilateral carpal tunnel syndrome–more severe on the right and moderate

in the left.  It is unnecessary to prove rapid repetitive motion when there is a diagnosis of

carpal tunnel syndrome.  Kildow v. Baldwin Piano & Organ, 333 Ark. 335, 969 S.W.2d 190

(1998).

I credit Claimant’s testimony not only as to when this condition arose, but the fact

that she did not have these problems before going to work there.  Her husband and

Galloway confirmed this.  Her tasks consisted of various steps in the manufacturing and

packing of pillows.  The parties stipulated that her job “involved hand-intensive work that

was rapid, repetitive and continuous.”  I accept this and note that the evidence bears this

out.  Claimant stated that her assignment at the plant were fast and hand-intensive.

Turner testified that because of the rapid nature of the jobs, the employees switched tasks
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every two hours.  Pendergrass concurred that all of the work there was hard and hand-

intensive.  After the onset of her symptoms, she would often awake at night, crying and

asking her husband to rub them to ease the pain.  Winnett saw her rubbing her wrists at

work.  When Claimant first sought treatment with Dr. Ford, on April 2, 2008, she told the

doctor that since going to work at American Stitchco, she was experiencing bilateral hand

and wrist pain, tingling and numbness that often worsened at night.  Again, tests confirmed

the presence of bilateral carpal tunnel syndrome, which was treated surgically.

The evidence as recounted above clearly shows that this injury arose out of and in

the course of Claimant’s employment at American Stitchco.  The condition caused external

or internal physical harm to the body, and its existence was shown by objective medical

findings.  Finally, the bilateral carpal tunnel syndrome was the major cause of any disability

or need for treatment here.  Consequently, Claimant has proven this to be compensable.

C. Notice

Respondents have asserted that even if compensability is found, they are

nonetheless not responsible because notice of the injury was not given.  In this vein,

Arkansas Code Annotated § 11-9-701(a)(1) & (b) (Repl. 2002) provides:

(a)(1)  Unless an injury either renders the employee physically or mentally
unable to do so, or is made known to the employer immediately after it
occurs, the employee shall report the injury to the employer on a form
prescribed or approved by the Workers’ Compensation Commission and to
a person or at a place specified by the employer, and the employer shall not
be responsible for disability, medical, or other benefits prior to receipt of the
employee’s report of injury.

. . .

(b)(1) Failure to give the notice shall not bar any claim:
(A) If the employer had knowledge of the injury or death;
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(B) If the employee had no knowledge that the condition or disease arose out
of and in the course of the employment; or
(C) If the commission excuses the failure on the grounds that for some
satisfactory reason the notice could not be given.

(2) Objection to failure to give notice must be made at or before the first
hearing on the claim.

The First Report of Injury or Illness for Claim No. F907826 reflects that American

Stitchco was not informed of the subject hand injury (which hand and the nature of the injury

is not specified) until September 2, 2008; while the First Report of Injury or Illness for Claim

No. F809781 reads that the Respondent employer was not given notice of bilateral carpal

tunnel syndrome until September 23, 2008.  Were this the end of the matter, Respondents

would be relieved of responsibility for some of the medical and temporary total disability

benefits to which Claimant has proven she is entitled (addressed infra), the exact amount

of which would depend on which date was found to be operative.

But that is not the end of the matter.  Subsection (b)(1) lists three circumstances in

which failure to give notice does not bar a claim.  Claimant cannot avail herself of (B)

because, as the record of her first visit to Dr. Ford shows, she was aware that her carpal

tunnel symptoms had not arisen until she had gone to work at American Stitchco.  Likewise,

there appears to be no reason to apply exception (C) here, either.

As for exception (A)–which comes into play if American Stitchco “had knowledge of

the injury”–I find that it is applicable here.  The evidence shows not only did her employer

know of her injuries, but it was aware that they were allegedly work-related.  Claimant

testified at the hearing that around the time she first saw Dr. Ford, she told Turner that her

hands were hurting and going to sleep.  Knowledge of the injury by a claimant’s supervisor
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is sufficient to impart it to the employer for purposes of § 11-9-701(b)(1)(A).  Harrison v.

Lasiter Asphalt Maintenance Co., 1999 AWCC 129, Claim No. E715245 (Full Commission

Opinion filed April 26, 1999).  According to Claimant, Turner’s response to receiving this

information was to direct her to switch jobs at American Stitchco.  This shows that the

employee was aware that the injury was supposedly work-related.  Turner testified that

employees were to switch jobs in part because of the repetitive nature of their work.  While

she stated that her response to Claimant telling her about her hands was simply to take

medication, I credit Claimant’s version instead.  That Claimant understood the connection

between her job and her condition at this point in time is shown by the records of her April

2, 2008 visit with Ford–during which she reported that since going to work at American

Stitchco, she was experiencing bilateral hand and wrist pain, along with tingling and

numbness.

Claimant was forthright in her testimony that she never directly told Turner that she

thought that her hand troubles were coming from the job.  She surmised–correctly–that

Turner understood that to be the case.  In turn, Turner admitted that Claimant had told her

about her hands; but she made no effort to ask Claimant what was going on, in the

apparent belief that unless Claimant, unprompted, told her she was injured on the job,

notice had not been provided.  This is shown by the following exchange between Turner

and Claimant’s counsel:

Q.  (continuing) Why is that you didn’t know about [Claimant having hand
problems at work] if everyone else knew about it?

A.  If she doesn’t come tell me, look, my hands are hurting because of work,
how would I know.
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Q.  Ahh.

A.  I’m not a mind reader.

Winnett observed Claimant stopping work and massaging her hands.  She testified that

others in the factory saw this also.  Another co-worker, Galloway, confirmed this.  Turner’s

job as supervisor resulted in her being situated at a desk on the production floor.  A mirror

was positioned so that she could observe the 30 workers under her.  This supports the

evidence that she had to have been similarly aware of Claimant’s hand problems on the job.

The fact that Turner knew not only of the hand problems but that they were allegedly

from Claimant’s job is bolstered by their next conversation.  Claimant testified that after

being informed that her nerve conduction studies showed that she had carpal tunnel

syndrome, she relayed this information to Turner.  Turner’s response, according to

Claimant, was that she could not return to a job that had caused her to be injured.  I credit

this testimony, which Turner disputed.  Claimant’s credibility is illustrated not only by the

fact that she was consistent on this point in her deposition and the hearing, and readily

admitted that she never told Turner outright that she thought the job had caused her carpal

tunnel syndrome; but Pendergrass’s testimony that Claimant on the threshold of her

surgery, when (finally) asked directly if her job was the culprit, denied it–which shows that

Turner’s reply had been effective.  I note, however, that Claimant’s response to

Pendergrass at this point does not negate the knowledge that had already been provided

to American Stitchco, through Turner, long before, and is not otherwise relevant in and of

itself because Respondents have not argued that Claimant is now estopped from asserting

compensability.
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In sum, based on my review of the evidence I find that Respondents knew of the

injury under § 11-9-701(b)(1)(A), and that it was allegedly work-related, following Claimant’s

conversation with Turner that occurred shortly after her April 2, 2008 visit to Ford.  For that

reason, Respondents are liable for benefits only after April 2, 2008.
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D. Temporary Total Disability

Claimant has also argued that she is entitled to temporary total disability benefits.

Respondents dispute this.  Claimant’s compensable bilateral carpal tunnel syndrome is

scheduled.  See Ark. Code Ann. § 11-9-521(a)(2) (Repl. 2002).  An employee who suffers

a compensable scheduled injury is entitled  to temporary total disability benefits “during the

healing period or until the employee returns to work, whichever occurs first . . . .”  Id. § 11-

9-521(a).  See Wheeler Const. Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).

The healing period ends when the underlying condition causing the disability has become

stable and nothing further in the way of treatment will improve that condition.  Mad Butcher,

Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  Also, a claimant must demonstrate

that the disability lasted more than seven days.  Ark. Code Ann. § 11-9-501(a)(1) (Repl.

2002).

The records before me show that Dr. Moore took Claimant off work from August 22,

2008 until October 6, 2008, when he gave her a full release.  Claimant testified that on the

Monday following her first surgery, she went back to American Stitchco and worked a full

ten-hour shift.  By the next day, her fingers were so swollen that she was unable to move

them, and she did not work during the balance of her healing period.  Turner confirmed that

Claimant only worked one day after the surgery.  A failed attempt to continue working after

an injury does not necessarily bar entitlement to temporary total disability benefits for a

scheduled injury.  Farmer’s Cooperative v. Biles, 77 Ark. App. 1, 69 S.W.3d 899 (2002).

I am taking judicial notice of the fact that Claimant’s August 22, 2008 surgery took place on

a Friday, and the following Monday was August 25, 2008.  See Buxton v. City of Nashville,



Hill - Nos. F809781 & F907826 28

132 Ark. 511, 201 S.W. 512 (1918)(judicial notice may be taken of the day of the week

upon which a given date fell).  After due consideration, I find that Claimant has proven

entitlement to temporary total disability benefits from August 22, 2008 to August 24, 2008,

and from August 26, 2008 to October 6, 2008.

E. Permanent Partial Disability

Claimant has also asserted her entitlement to permanent partial disability benefits.

The evidence before me does not reflect that she has been assigned a permanent

impairment rating for her bilateral carpal tunnel syndrome.  Nonetheless, as the parties

have stipulated, the Commission may assign a rating, if appropriate.  See Jones v. Wal-

Mart Stores, Inc., 100 Ark. App. 17, 262 S.W.3d 630 (2007).

Permanent impairment, generally a medical condition, is any permanent functional

or anatomical loss remaining after the healing period has been reached.  Ouachita Marine

v. Morrison, 246 Ark. 882, 440 S.W.2d 216 (1969).  Pursuant to Ark. Code Ann. § 11-9-

522(g) (Repl. 2002), the Commission adopted the Fourth Edition of the AMA Guides as an

impairment rating guide.  See AWCC R. 099.34.  A determination of the existence or extent

of physical impairment must be supported by objective and measurable physical or mental

findings.  Ark. Code Ann. § 11-9-704(c)(1)(B) (Repl. 2002).  Permanent benefits are to be

awarded only following a determination that the compensable injury is the major cause of

the disability or impairment.  Id. § 11-9-102(F)(ii).  “Major cause” is defined as “more than

fifty percent (50%) of the cause,” and a finding of major cause must be established by a

preponderance of the evidence.  Id. § 11-9-102(14).



Hill - Nos. F809781 & F907826 29

As the evidence shows, Claimant had documented findings of right and left carpal

tunnel syndrome through the May 21, 2008 nerve conduction studies.  But these conditions

were corrected surgically.  She has had no follow-up testing.  Thus, I can locate no

objective findings upon which to base a rating under Table 16 of the AMA Guides, or the

balance of that authority for that matter.  Moreover, I note that Claimant testified that the

carpal tunnel releases alleviated her symptoms entirely.  This comports with her statements

to Dr. Moore in September 2008 that the right release cured her pain and returned her

sensation to normal, and his release of her to full duty on October 6, 2008.  Therefore, she

has not proven by a preponderance of the evidence that she is entitled to an impairment

rating and accompanying permanent partial disability benefits.

F. Average Weekly Wage

In determining the average weekly wage of Claimant, Ark. Code Ann. § 11-9-518

(Repl. 2002) gives the following guidance:

(a)(1) Compensation shall be computed on the average weekly wage earned
by the employee under the contract of hire in force at the time of
accident and in no case shall be computed on less than a full-time
workweek in the employment.

B. Where the injured employee was working on a piece basis, the
average weekly wage shall be determined by dividing the earnings of
the employee by the number of hours required to earn the wages
during the period not to exceed fifty-two (52) weeks preceding the
week in which the accident occurred and by multiplying this hourly
wage by the number of hours in a full-time workweek in the
employment.

. . .

C. If, because of exceptional circumstances, the average weekly wage
cannot be fairly and justly determined by the above formulas, the
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commission may determine the average weekly wage by a method that
is just and fair to all parties concerned.

The term “wages” is defined in § 11-9-102(19) in pertinent part as follows:

“Wages” means the money rate at which the services rendered is
recompensed under the contract of hire in force at the time of the accident
including the reasonable value of board, rent, housing, lodging, or similar
advantage received from the employer . . . .

As noted above, the parties reached the following stipulation at the hearing:

In the event Claimant is found to have been a full-time employee of
Respondents, her average weekly wage for the alleged February 2008 injury
would $290.00, while her average for the alleged June 2008 injury would be
$300.00.

I have accepted that stipulation.

This leaves the question of whether Claimant was a full-time employee of American

Stitchco.  Her testimony, which I credit, was that she was hired there to be a full-time

worker.  This is corroborated by a number of sources.  Winnett worked the same hours

there as Claimant–7:15 a.m. to 4:15 p.m. (and 10-hour days at other times)–and considered

herself to be full-time.  Pendergrass stated in her testimony that Claimant was full-time; and

she confirmed this in American Stitchco’s response to Claimant’s application for

unemployment benefits.  Taking all of this into consideration, I find that I find that Claimant

has proven by a preponderance of the evidence that she was a full-time employee.

The evidence before me establishes that Claimant’s carpal tunnel syndrome

developed in February 2008.  Hence, per the stipulation, her average weekly wage was

$290.00, and entitles her to compensation rates of $193.00 for temporary total disability

benefits and $145.00 for permanent partial disability benefits.

G. Reasonable and Necessary Medical Treatment
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Claimant has contended that she is entitled to reasonable and necessary treatment.

Respondents have controverted this.

Arkansas Code Annotated Section 11-9-508(a) (Supp. 2009) provides that an

employer shall provide for an injured employee such medical treatment as may be

necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such

treatment and services as are deemed necessary for the treatment of the claimant’s

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant

must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73

Ark. App. 158, 40 S.W.3d 333 (2001).

Based on the evidence adduced at the hearing, I find that the treatment Claimant

received for her compensable right and left carpal tunnel syndrome that is reflected in Joint

Exhibit 1 was reasonable and necessary.  However, as addressed above, Respondents

under Ark. Code Ann. § 11-9-701 (Repl. 2002) are only liable for that treatment rendered

after April 2, 2008.  Consequently, they are responsible only for the treatment from April 11,

2008 (her first after the aforementioned date) through October 6, 2008, when she was

given a full release.

H. Attorney’s Fee
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I find that Respondents have controverted this claim, including Claimant’s

entitlement to temporary total disability benefits.  Claimant’s attorney is thus entitled to a

controverted attorney’s fee on all indemnity benefits awarded to Claimant, pursuant to Ark.

Code Ann. § 11-9-715 (Repl. 2002).
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CONCLUSION AND AWARD

Respondents are directed to pay benefits in accordance with the findings of fact set

forth above.  All accrued sums shall be paid in a lump sum without discount, and this award

shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809 (Repl.

2002).  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).

Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee on the indemnity

benefits awarded herein, one-half of which is to be paid by Claimant and one-half to be paid

by Respondents, in accordance with Ark. Code Ann. § 11-9-715 (Repl. 2002).  See Death

& Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463

(2002).

Claimant testified that she is not current on her child support obligations.  I therefore

find that her award of benefits shall be subject to a withholding of up to 25 percent to satisfy

her arrearage pursuant to Ark. Code Ann. § 11-9-110(d)(1) (Repl. 2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


