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STATEMENT OF THE CASE

On February 25, 2010, the above-captioned claim was heard in Little Rock,

Arkansas.  A prehearing conference took place on December 28, 2009.  A prehearing

order entered that same day pursuant to the conference was admitted without objection

as Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations,

issues, and respective contentions, as amended, were properly set forth in the order.
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Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With an additional stipulation reached at the hearing, they are the following five, which

I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer/carrier relationship existed on March 19, 2008, the

date of injury.

3. Respondents No. 1 have controverted this claim in its entirety.

4. Claimant’s average weekly wage was $655.00.

5. Claimant’s date of death was March 19, 2008.

Issues

At the hearing, the parties discussed the issue set forth in Commission Exhibit 1.

It reads as follows:

1. Whether Claimant sustained a compensable injury on March 19, 2008 under

Ark. Code Ann. § 11-9-114 (Repl. 2002).

All other issues were expressly reserved.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant contends that a compensable heart attack within the meaning of

Ark. Code Ann. § 11-9-114 was sustained on or about March 19, 2008.
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Specifically, Claimant will prove that the employer knew of Claimant’s

preexisting condition and ignored it.  The “major cause” of the heart attack

was the enormous stress and fear that Claimant endured while being

trapped by a flood that he was assigned to cover on March 19, 2008.

Additionally, there had been devastating weather in the weeks leading up to

the injury and Claimant had been assigned to work long hours, with little

sleep, under highly stressful situations for several weeks leading up to the

injury.  Claimant reserves the right to offer additional contentions or to

modify those stated herein, pending completion of discovery.

Respondents No. 1:

1. Respondents No. 1 contend that Claimant cannot prove, by a preponderance

of the credible evidence, that he sustained a compensable heart attack

within the meaning of Ark. Code Ann. § 11-9-114 on or about March19,

2008.  Specifically, Respondents No. 1 will further contend that Claimant

cannot prove, by a preponderance of the credible evidence, that in relation

to other contributing factors, an “accident” within the meaning of Ark. Code

Ann. § 11-9-114 was the “major cause” of the physical harm he sustained on

or about March 19,2008 in the form of a myocardial infarction.  Respondents

No. 1 reserve the right to offer additional contentions, or to modify those

stated  herein, pending completion of discovery.

Respondent No. 2:
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1. Respondent No. 2 defers to the outcome of litigation with respect to the

issue of compensability.  In the event compensability is found, Respondent

No. 2 stands ready to accept Claimant’s widow and son as beneficiaries,

provided that the son under Ark. Code Ann. § 11-9-114(d)(2) is a full-time

student who has not attained the age of 25 years.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant’s estate has proven by a preponderance of the evidence that the

fatal heart attack he sustained on March 19, 2008 was a compensable injury

under Ark. Code Ann. § 11-9-114 (Repl. 2002).

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Judy Katherine Hightower, Claimant’s widow;

Ricky Sharp, Area Managing Supervisor for Independence County District Five, Arkansas

Highway and Transportation Department (hereinafter “AHTD”); Jeffrey Robert Kleber, a
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sales representative who interacted with Claimant on the day of his death; and Sam Ross,

Claimant’s brother-in-law.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, his death certificate,

consisting of one page; Claimant’s Exhibit 2, his First Report of Injury or Illness, consisting

of one page; Claimant’s Exhibit 3, the transcript of the deposition of Dr. Seth Barnes taken

November 16, 2009, consisting of 24 transcribed pages, plus two pages of exhibits

(photographs); Claimant’s Exhibit 4, press accounts of the flood at issue, including a one-

page printout from www.fox16.com dated March 21, 2008, an article from the February 18,

2009 edition of THE BATESVILLE DAILY GUARD and the entire March 20, 2008 edition of the

newspaper; Claimant’s Exhibit 5, a clipping from the same March 20, 2008 paper

containing an article on the death of Claimant; Claimant’s Exhibit 6, a photograph

appearing to depict a flooded roadway blocked by signs; Claimant’s Exhibit 7, an AHTD

Documentation of Exceptional Performance concerning Claimant dated July 31, 2001,

consisting of one page; Claimant’s Exhibit 8, a certificate dated February 10, 2006,

recognizing Claimant’s completion of an “Effective Supervision” program; Claimant’s

Exhibit 9, Claimant’s employment record for the week of February 22-27, 2001; Claimant’s

Exhibit 11 (Exhibit 10 was to have been submitted by Claimant to the court reporter no

later than seven days after the hearing, but this did not occur), a list of his job duties,

consisting of one page; and Respondents No. 1 Exhibit 1, their prehearing questionnaire

response plus attachments, consisting of 30 pages.
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In addition, I have blue-backed to the record correspondence and attachments from

Claimant’s and Respondents’ counsels dated March 2 and 3, 2010, respectively,

consisting of four and two pages, respectively.
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Testimony-Hearing

Judy Katherine Hightower.  Claimant’s widow testified that they were married 20

years.  His final job at ATHD was supervising the mowing crew.  This position did not

involve a lot of manual labor.

She stated that on the day before he died, March 18, 2008, a lot of rain was falling

and the area was flooded.  Instead of working his usual shift of 7:00 a.m. to 3:30 p.m., he

informed her that he was going to have to work all night.  However, he returned home

between 10:30 and 11:00 p.m.  She described him as appearing exhausted.  He talked of

the flood being bad and how tired he was, and then he went to sleep.  This was well past

his usual bedtime of 8:00 p.m.  He left for work at 5:30 the next morning.  That day at 1:46

p.m., he called her and informed her that he was working at the intersection of Highways

14 and 122.  Mrs. Hightower stated that he sounded scared.  They only talked briefly.

Later, she received a call from Lindell Waits, the AHTD District Five Engineer.  He

informed her that Claimant was found slumped over in his truck, unresponsive.  Because

of the flooding, he was taken to the hospital in Newport instead of Batesville.  Conditions

similarly caused her to resort to detours to reach the hospital.  Upon arrival, she was

informed that he was dead.

Ricky Sharp.  Called by Claimant’s estate, Sharp testified that he is the Area

Managing Supervisor for Independence County District Five, AHTD.  He worked with

Claimant for 24 years.  Claimant’s job was to supervise a mowing crew of four.  Claimant

himself drove a mowing tractor on occasion.  He also used a Weed Eater, changed flats,
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and made sure the equipment was in operating condition.  Claimant had stents put in his

heart in 2001.

With respect to the day Claimant died, Sharp testified that Claimant was in the Oil

Trough area.  They spoke by phone, and Claimant informed him that he could not get back

across the White River Bridge or Highway 122 because of conditions, and for that reason

would use the county road system back into Jackson County.  He was driving a half-ton

Ford pickup truck with a short wheel base.  Claimant had already dismissed his crew, who

rode in a full-ton truck.  Sharp’s testimony was that he himself was not scared in working

the flood, but merely “frustrated.”

He stated that the flood was fairly severe; the water crested at 27 feet.  Claimant’s

job was to close flooded roads.  This entailed placing a barricade and a “road closed” sign.

He would have stood by the barricade/sign and given directions to motorists to avoid the

flood.  Such activities were not Claimant’s regular job.

Under questioning from Respondents No. 1, Sharp testified that he was not exactly

sure of Claimant’s location, and had not been there, but believed that the terrain in that

area is flat and comprised of rice fields.  He stated that Claimant spent the day of his death

erecting barricades, closing roads and directing traffic–which he said were his duties

during times of rising water.  This was part of his job.  In Sharp’s opinion, such work was

not extraordinary or unusual for Claimant to perform.  Floods are not unusual or

unpredictable events, and AHTD has preparations for such contingencies.

He spoke with Claimant at 2:02 p.m. that day, and Claimant informed him that he

was low on fuel.  Sharp told him to take Highway 367 to Newport to get gas, and then go
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through Bradford to reach Batesville.  He denied that Claimant sounded scared or

exhausted on the phone.  Based upon their years together, he did not seem to be in

distress.

Under further questioning from Claimant’s estate, Sharp noted that Claimant’s

duties as Maintenance Aide 2 and described in Claimant’s Exhibit 7 referred only to his

summer duties concerning mowing.

When questioned further by Respondents No. 1, Sharp stated that Claimant’s job

description included “other duties as assigned.”  Working a flood was one of his jobs.

Under questioning from me, Sharp described the task of closing a road due to

flooding:

Well, what we use is a six-foot Barricade board and it’s about like a one by
six plank, but it’s plastic.  And we have a large sign, probably about the size
of this desk that says road closed due to high water.  And we set that up at
the intersection for the area that’s closed.

Someone from Claimant’s crew helped him erect the barricades.  But Sharp added that this

was a task that could normally be performed by one person, and pointed out that he does

this once or twice a year on Highway 37.  Sharp did not know if Claimant worked late or

not on March 18, 2008.  A night crew would have relieved him, and he would have

returned to the District Five offices at that point before going home.  He certainly did not

work late on March 19, 2008–he passed away that afternoon.  Sharp was informed at 2:12

p.m. that day that Claimant had been found unresponsive.
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When questioned further by Respondents, Sharp testified that there was only a ten

minute difference–between his own conversation with Claimant and his being informed

about someone being found unresponsive in a State truck.  When shown Claimant’s 

Exhibit 11, he testified that it does not list all of Claimant’s duties.

Under additional questioning from Claimant’s estate, Sharp stated that he knew of

the times of the two calls because he looked them up on his cell phone and made notes.

Claimant would have worked a 12-hour shift–7:00 a.m. to 7:00 p.m.–during the flooding.

With respect to Claimant’s job duties, Sharp testified that it would be fair to say that 98

percent of them were something other than responding to disasters.

Jeffrey Robert Kleber.  Called by Claimant’s estate, Kleber testified that he is a

sales representative from Siloam Springs.  Northern Arkansas is part of his sales territory.

On March 18-19, 2008, he was in the flooded area.  At around 11:00 a.m. on March 19,

he had been with a customer in Newark.  He plugged in his GPS and intended to travel to

Newport, and then home.  After crossing a bridge and making a turn, he came across an

AHTD barricade.  AHTD personnel advised him to go back the way he had come.

According to Kleber, by the time he had turned around and crossed the bridge again, the

water was running over the road and he was afraid to traverse it.  Kleber returned to the

AHTD personnel, who were then barricading another road.  Claimant was one of them.

Some of his crew had taken a larger vehicle and left the area.  The situation had become

more serious at that point, and Kleber stated that they “were both getting to the point of

being scared.”  Claimant told him that they were now on an “island,” and that if he could

not follow him, he would have to take some dirt roads.  The water was “against the side”
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of Claimant’s truck, and Kleber elected not to follow him.  He took a route that resulted in

him being on a long, straight dirt road.  According to Kleber, the road was covered by

water, and the ditches on either side were no longer visible.  He approached an AHTD

vehicle that was off to the side of the road with its lights flashing.  Kleber rolled down his

window, looked into the truck, and saw that a person was inside.  He called 9-1-1, and an

off-duty EMT happened on the scene.  An ambulance was unable to respond, and Kleber

eventually helped others remove Claimant from his truck and place him into a one-ton

truck to transport to the hospital.  Kleber stated that the flooding was the worst he had ever

seen, and the water was fast-moving.

Under questioning from Respondents No. 1, Kleber testified that he and Claimant

initially “were just a little bit concerned” about the situation.  Claimant’s later statement to

Kleber that they were on an island, and the way he stated it, frightened Kleber.  At the

point that Kleber found him unresponsive, the water was about one foot over the road, up

to the bottom of his automobile.  When shown a picture from Claimant’s Exhibit 3, which

depicts the scene, Kleber admitted that the water shown is not that high.  The water in

Claimant’s truck was very slight, but increased by a few inches during the time Kleber was

on the scene.  About ten minutes elapsed between the time of Kleber’s last conversation

with Claimant and when he found him unresponsive.

When examined further by Claimant’s estate, Kleber stated that according to the

time stamp on the photograph, which reads 3:41 p.m., it would have been taken one and

one-half to two hours after he found Claimant; so the scene may have looked different at

that time.  He maintained that the road was covered with water.
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Under questioning from me, Kleber testified that the conditions depicted on the

photography are roughly similar to what he observed.  The water was deeper where he

stepped out of his vehicle because he pulled over nearly to the left shoulder of the road.

Sam Ross.  Called by Claimant’s estate, Ross stated that on March 19, 2008, he

was working in his office at the Arkansas Sand Company in Newark.  The water began

rising fairly quickly.  On the road between the business and the Exxon gas station, the

water began running across the road and moved Ross’s vehicle as he crossed it.  A trailer

pulled by another employee through the area was being swayed as well.  At the point

where the water was crossing, Ross saw Claimant putting a barricade across the highway.

They had a conversation around 2:00 p.m. while in their vehicles.  Claimant warned him

that the water was rising faster than initially thought, and that they needed to get out.  Ross

stated that Claimant appeared to be “almost panicking . . . he was really in a hurry to get

going . . . .”  About 15 to 20 minutes later, his wife informed him that she had heard over

the police scanner that a highway worker had been found.  Ross stated that he was found

on Buzzard Roost Road.

Under questioning from Respondents No. 1, Ross stated that it was some time after

1:15 p.m. that he spoke with Claimant.  The area where he was found contains fields

where rice, soybeans and sod are grown.  At first, he stated that “it’s all flat,” and later

testified:  “No, none of that land is flat.  It’s got swags in it, swells in it, and water rushes

down those low places first.  That’s just the way it is.  You know, it’s not completely flat.”

Ross stated that Claimant’s vehicle was found in a low spot, where the road was washed
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out.  He changed his earlier testimony to state that it was not his wife who heard about the

vehicle on the scanner, but someone else who then called his wife.

Ross testified that Claimant was his wife’s brother.  When asked why he did not

reveal this relationship earlier in his testimony, he replied that he was not asked.  It was

his testimony that based on his familiarity with Claimant, “he was scared for his life, and

he was trying to relay that we should be scared for our lives.”

When questioned by me, Ross identified the photograph in Claimant’s Exhibit 3 as

depicting the area he was speaking of.  The area is part of the White River bottoms, and

the road through it washes out in places during floods.  When he met Claimant the day he

died, he advised Ross that he had already sent away his crew with the larger truck, and

that he was going to leave via Buzzard Roost Road.  However, he earlier testified that

when he saw Claimant, a crew of five or six men were present with him.

Respondents No. 1 did not call any witnesses.

Testimony-Deposition

Seth Barnes, M.D..  Dr. Barnes was deposed on November 16, 2009, and the

transcript thereof was admitted as Claimant’s Exhibit 3.  Dr. Barnes testified that his

residency was in internal medicine.  He sees mostly adult patients with a variety of

problems ranging from diabetes to hypertension to cancer.  Barnes also has patients

suffering from heart problems.  He testified that he did not treat Claimant, but reviewed his

medical records.  Dr. Barnes described his medical history as follows:

Well, he had several problems that a lot of folks suffer with, including high
blood pressure, diabetes, and high cholesterol.  He also had a history of
coronary artery disease.  He had had prior coronary artery interventions or
stent deployments in the past for blocked coronary arteries.
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The stents were placed in 2001.  At some point thereafter, his diabetes became

uncontrolled, and was addressed with medication.

Barnes testified as follows about the causes of a heart attack:

There are three broad actions or states of being that can help contribute to
[an attack], and all of those put extra work–an extra workload on the heart.

One of them is the consumption of food that increases the workload on the
heart by requiring increased blood flow to the intestines.

Another one is exertion.  Obviously, any kind of physical exertion that you
engage in requires an increase in the heart rate, an increase in the amount
of blood that’s pumped to supply the working muscles with oxygen.

And then a third condition or state that can play a role is emotion.  If you are
under severe stress or anxiety or sort of the opposite side, depression, that
can also contribute to extra strain and stress on the cardiovascular system.

In connecting the heart attack to his work, the following exchange occurred:

Q.  And if these facts are true–and the fact I am presenting you, I am asking
you to assume they are true for now–that he was doing manual labor that he
was not used to–he typically was a supervisor and was not accustomed to
manual labor–he had slept very little, he had stood up basically two straight
days, and then we’ll have witnesses to testify to the fear that he was under
shortly before his death, do you think those factors contributed to the heart
attack on this date?  Obviously, he had diabetes and preexisting issues, but
on this date, do you think the exertion that we’re going to be able to prove
that he demonstrated and the emotion and the fear that he was under
contributed to the heart attack on that date?

A.  Well, it certainly seems reasonable, given the fact of the situation he’s in
and his preexisting medical conditions, that there is a relation there.

Q.  Okay.  Yes or no, again, based on the facts that you have been given–

A.  Yes.

Q.  –and the assumptions that you are going to make, can you state within
a reasonable degree of medical certainty that these circumstances
surrounding the flood, the exertion, the fear was the cause that day of the
heart attack?
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A.  Yes.  It seems more likely than not that all of that contributed to his heart
attack.

Under questioning from Respondents No. 1, Dr. Barnes agreed that Claimant had

heart attack risk factors such as hypertension, coronary artery disease, diabetes and being

overweight.  While he maintained that it seemed reasonable to him that exhaustion, stress

and exertion could work together and contribute to a heart attack, he stated within a

reasonable degree of medical certainty that a patient such as this could die at any given

point with no known trigger.  Barnes stated:

But he could have–we all can die at any time.  You don’t know when you’re
going to go.  He could have suffered a heart attack or died suddenly at home
in his easy chair.  There is no way to know that.  But if you take what I have
been presented with and the patient type that we’re looking at and then put
him in this type of situation, then certainly it seems reasonable–medically
reasonable that all of this is related and contributed to his presumed heart
attack and then sudden death.

Records-Medical

Claimant’s Exhibit 1.  Claimant’s death certificate reflects that he was dead on

arrival at Harris Hospital in Newport on March 19, 2008.  The time of death is given as 4:20

p.m., and the cause of death as “Acute Myocardial Infarction.”  The certificate is signed by

Dr. Druery Dixon.

Respondents No. 1 Exhibit 1.  On January 10, 2001, Claimant presented with chest

pain.  A treadmill exercise test had to be prematurely terminated, and Dr. Richard Van

Grouw wrote that Claimant needed heart catheterization.  This was performed on January

31, 2001.  He was discovered to have 90 percent blockage in one artery and 60 percent

in another.  Claimant was later found to have diabetes, hypertension and hyperlipidemina;

and these conditions were treated with medication.
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On March 19, 2008, Claimant was found unresponsive and was intubated and

transported by White River EMS to Harris Hospital.  CPR, defibrillation, atrophine and

epinephrine were used unsuccessfully, and he was pronounced dead by Dr. Druery at 4:20

p.m.  The record notes that Claimant was “soaking wet” from the waist down.  Druery’s

notes read:

Arrival to ER @ least 80' after a 1st responder/paramedic placed
defibrillator–perhaps 30-60' after truck driven by Russell was partially
submersed in water–Paramedics arrived perhaps 30' earlier (taking well over
an hour to respond to patient who was never responsive.  Possible fine V-
Fib–defib [with] no response & flat line EKG–Received Atropine X &
Epinephrine per appropriately intubated tubs & no response with continuous
CPR.  No hx Trauma

The Family Social History section of Claimant’s record contains a handwritten note that

reads in pertinent part: “Heart condition–reportedly stents in recent wks [amended below

note to read “several years ago”]–forgot morning heart medications.”

The clinical impressions given are:

(1) Dead on Arrival
(2) Probable Myocardial Infarction.

Records-Nonmedical

The nonmedical records that were introduced at the hearing are as follows:

Claimant’s Exhibit 2.  The First Report of Injury and Illness for this claim reflects that

Claimant’s death occurred on March 19, 2008 between 2:00 and 3:00 p.m. in a rural area

near Oil Trough.  The cause of death is listed as “Acute Myocardial Infarction.”

Claimant’s Exhibit 3.  As discussed above, the deposition transcript of Dr. Barnes

includes five photographs depicting flooding.  Testimony established that the first



Hightower - Claim No. F803759 17

photograph depicted the site where Claimant was found slumped inside his truck along a

flooded road.

Claimant’s Exhibit 4.  The exhibit contains a March 21, 2008 printout from

www.fox16.com that discusses the flooding in Independence and Jackson Counties.  A

photocopy of an article from the February 18, 2009 edition of THE BATESVILLE DAILY

GUARD discusses the severity of the spring 2008 flooding in the White River basin.

Finally, the exhibit contains the entire March 20, 2008 edition of THE BATESVILLE DAILY

GUARD, which contains articles concerning, inter alia, the flood and the death of Claimant.

Interestingly, the article about Claimant states that only he and a single crew member were

working together barricading roads.  Included in that edition of the paper on page 1 is a

table showing the level of the White River as it runs under the Highway 167 bridge at

Batesville.  According to the table, the river at that point crested 26.96 feet at 6:00 a.m. on

March 20, 2008.  Around the time of Claimant’s death the day before, the river was

between 24 and 26 feet–a “Major Stage” flood according to the table, and well above the

flood stage of 15 feet.

Claimant’s Exhibit 5.  This exhibit is a clipping of the article concerning Claimant’s

death and was taken from the March 20, 2008 edition of THE BATESVILLE DAILY GUARD.

Claimant’s Exhibit 6.  This exhibit is comprised of a photograph of detour signs

blocking a flooded roadway.

Claimant’s Exhibit 7.  This exhibit is an AHTD Documentation of Exceptional

Performance concerning Claimant and signed by Sharp on July 31, 2008.  It reads:

Russell is in charge of the mowing crew when we mow our Right of ways
[sic].  He knows where  to mow and where not to mow.  Russell help[s] me
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route the mowers so we spend more time mowing than we do moving from
place to place.  Russell also volunteers to work the rest area when the
attendant needs a weekend off.  When call[ed] out after hours he is willing
to do what needs to be done.

Claimant’s Exhibit 8.  This is a certificate that reflects that Claimant completed

AHTD’s Effective Supervision program on February 10, 2006.

Claimant’s Exhibit 9.  This is a time card for Claimant dated February 21, 2001.

Claimant’s Exhibit 11.  This undated, unsigned document reads as follows:

Russell’s Job Assignments

! Asphalt Leveling: Restore asphalt surface to original grade and cross
sections by machine leveling depressions with asphalt material
usually in preparation for a seal coat.

! Mowing:  Machine mowing of roadside grass and weeds.

! Highway Pickup:  Removing all items on the highway and right-of-way
(dead animals, boxes, tree branches, etc.)

! Other Maintenance:  Cleaning, sweeping, brooming, flushing, addition
of dust palliatives and heater planning, etc.

! Disaster or Unusual Maintenance:  Maintenance work, barricades,
detours, repairs, to and replacement of highway facilities directly
caused by any catastrophe such as floods, washout, tornadoes,
storms[,] blizzards, major slides, military operations or other disasters.

Respondents No. 1 Exhibit 1.  This exhibit contains, inter alia, documentation

supporting the valuation of Claimant’s average weekly wage.

Blue-backed documents.  These documents show that Claimant worked 10 years

on March 17, 2008, and 14.5 hours on March 18, 2008.

ADJUDICATION
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It has been contended that Claimant suffered a compensable injury under Ark. Code

Ann. § 11-9-114 (Repl. 2002) on March 19, 2008.  Respondents No. 1 dispute this.

The above-cited provision reads:

(a)  A cardiovascular, coronary, pulmonary, respiratory, or cerebrovascular
accident or myocardial infarction causing injury, illness, or death is a
compensable injury only if, in relation to other factors contributing to the
physical harm, an accident is the major cause of the physical harm.

(b)(1)  An injury or disease included in subsection (a) of this section shall not
be deemed to be a compensable injury unless it is shown that the exertion
of the work necessary to precipitate the disability or death was extraordinary
and unusual in comparison to the employee’s usual work in the course of the
employee’s regular employment or, alternatively, that some unusual and
unpredicted incident occurred which is found to have been the major cause
of the physical harm.

(2)  Stress, physical or mental, shall not be considered in determining
whether the employee or claimant has met his or her burden of proof.

See Mountain Home Mfg. v. Hafer, 66 Ark. App. 127, 991 S.W.2d 127 (1999).

Thus, Claimant’s estate must prove:

1. The occurrence of a cardiovascular, coronary, pulmonary, respiratory or
cerebrovascular accident or myocardial infarction;

2. Causing illness, injury or death;

3. The occurrence of an accident;

4. The accident was the major cause of the physical harm

5. Exertion necessary to precipitate illness or death was extraordinary and
unusual in comparison with the claimant’s usual work in the course of regular
employment, or some unusual and unpredicted incident occurred that was
the major cause of the physical harm.

The reference to “accident” in subsection (a) has been interpreted to mean “an

event ‘caused’ by a specific incident and identifiable by time and place of occurrence.’”
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City of Blytheville v. McCormick, 56 Ark. App. 149, 939 S.W.2d 855 (1997)(quoting Ark.

Code Ann. § 11-9-102(5)(A)(i) (Repl. 1996)).

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Metropolitan Nat’l Bank

v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003)(citing Smith v. Magnet Cove

Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

Dr. Druery attempted, without success, to revive Claimant.  His finding was

“Probable Myocardial Infarction.”  Claimant’s death certificate, which Druery signed, gives

the cause of death as “Acute Myocardial Infarction.”  Hence, the first two elements of the

statute–a myocardial infarction causing death–have been met.  See Dollarway School Dist.

v. Lovelace, 90 Ark. App. 145, 204 S.W.3d 64 (2005).

In addressing the meaning of subsection (b)(2), the Arkansas Court of Appeals in

Family Dollar Stores v. Edwards, 97 Ark. App. 156, 245 S.W.3d 181 (2006) stated:

We recognize that subsection (b)(2) of the statute excludes physical and
mental stress from consideration in determining compensability of a heart
attack.  However, it would be an unreasonable interpretation of the statute
to hold that the combined effect of subsections (b)(1) and (b)(2) is to allow
for the compensability of an on-the-job heart attack arising from the
performance of work that is extraordinary or unusual in comparison to the
employee's usual work, but to limit that compensability only to those rare
employees who are able to perform such extraordinary or unusual work
without experiencing any physical or mental stress.  To the contrary, we
believe that the more logical interpretation of subsections (b)(1) and (b)(2)
is that if a heart attack is proved to have been caused by the physical or
mental stress arising out of the performance of work that is extraordinary and
unusual in comparison to the employee's usual work, the heart attack is
compensable; but where an employee suffers an on-the-job heart attack in
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the absence of work that is unusual and extraordinary, or in the absence of
the occurrence of some unusual or unpredicted incident, it is not
compensable, regardless of the level of physical or mental distress the
employee experiences.

The court in Family Dollar, supra, noted that a heart attack can be compensable

where physical exertion and emotional distress that are both “extraordinary and unusual”

combine to be the major cause of the heart attack.

This is along the lines of the opinion rendered by Dr. Barnes.  He testified that

within a reasonable degree of medical certainty, that the following factors posited to him

by Claimant’s attorney, if true, would have “contributed” to the heart attack:  (1)

exhaustion/lack of sleep; (2) standing in the job for two days when not normally required;

(3) manual labor not normally required; and (4) fear.  In Cooper v. Textron, 2005 AWCC

31, Claim No. F213354 (Full Commission Opinion filed February 14, 2005), the

Commission addressed the standard when examination medical opinions concerning

causation:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between an injury and the claimant's employment, Wal-Mart v.
Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion
is offered on causation, the opinion must be stated within a reasonable
degree of medical certainty.  This medical opinion must do more than state
that the causal relationship between the work and the injury is a possibility.
Doctors' medical opinions need not be absolute.  The Supreme Court has
never required that a doctor be absolute in an opinion or that the magic
words "within a reasonable degree of medical certainty" even be used by the
doctor; rather, the Supreme Court has simply held that the medical opinion
be more than speculation; if the doctor renders an opinion about causation
with language that goes beyond possibilities and establishes that work was
the reasonable cause of the injury, this evidence should pass muster.  See,
Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).
However, where the only evidence of a causal connection is a speculative
and indefinite medical opinion, it is insufficient to meet the claimant's burden
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of proving causation.  Crudup v. Regal Ware, Inc., 341, Ark. 804, 20 S.W.3d
900 (2000); KII Construction Company v. Crabtree, 78 Ark. App. 222, 79
S.W.3d 414 (2002).

The Commission is authorized to accept or reject a medical opinion and is authorized to

determine its medical soundness and probative value.  Poulan Weed Eater v. Marshall, 79

Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67 Ark. App. 332, 999

S.W.2d 692 (1999).

Based upon my assessment, I cannot credit Dr. Barnes’ opinion for two reasons.

First, he only opined that the above factors “contributed” to the heart attack; he did not

state that they were the “major cause” as opposed to Claimant’s preexisting conditions.

Indeed, Barnes admitted that Claimant, with the cardiac, hypertension and diabetic

problems alone, could have simply expired at home.  Second, not all of the factors posited

in Barnes’ deposition have been proven.  The evidence does not show that Claimant in

closing flooded roads stood for two days.  In fact, he was apparently moving from location

to location in his State vehicle.  In additional, it was not proven that at the time he suffered

the heart attack, he was exhausted or suffering from lack of sleep.  Mrs. Hightower testified

that when he arrived home around 10:30 to 11:00 the night before he died, he basically

collapsed into bed.  But he did not again leave his house until 5:30 the next morning, and

nothing before me shows that he was exhausted or fatigued on March 19, 2008.  I am

mindful, however, that he worked 14.5 hours the day before and 10 the day before that.

Finally, I do not find that Claimant’s job of placing barricades was “extraordinary or

unusual” in relation to his normal duties.  Claimant’s Exhibit 11 shows that this was an

assigned duty.  I credit the testimony of Sharp that Claimant not only performed manual
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labor in his job at AHTD, including using a tractor and weed-eating, but that the placing of

barricades was such that one person could accomplish it alone.  I also note that early in

the deposition, Claimant’s counsel posited that Claimant had told others that he was

scared.  Even though this was also not borne out by the evidence, because this was not

presented to Dr. Barnes as a factor to consider before rendering his opinion, I do not find

this problematical.  But for the foregoing reasons, the doctor’s testimony concerning

causation cannot be credited.

With regard to fear, however, it is clear that this case turns on emotional or mental

stress as opposed to physical exertion.  All four hearing witnesses described what they

perceived to be Claimant’s anxiety level at a time proximate to the heart attack.  Mrs.

Hightower stated that she spoke with him by phone at 1:46 p.m., and that he sounded

scared.  Sharp, Claimant’s supervisor, testified that he also had a telephone conversation

with him around that time–approximately ten minutes before he was found unresponsive.

But Sharp denied that Claimant sounded exhausted or scared, and testified that he did not

seem to be in distress.  Ross, Claimant’s brother-in-law, interacted with him in person at

around the same time and described him as being “scared” and “almost panicking.”

Kleber, a passing motorist who literally ended up being “in the wrong place at the wrong

time,” noted that his own concern as well as Claimant’s rose from the time of their initial

encounter, when Kleber was consulting him about routes through the flood, to their second

encounter, when the water rose more rapidly than expected and Claimant characterized

them as being on an “island.”  He did not know Claimant, but perceived them both as

“getting to the point of being scared.”
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The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Based upon my assessment, I credit the testimony of Mrs. Hightower, Ross and Kleber

over that of Sharp on this matter.

I find, based on my review of the evidence, that an “accident” occurred in the instant

case–Claimant finding himself amidst rapidly rising flood waters–and that it was the

mental/emotional stress of dealing with this incident was the major cause of his myocardial

infarction and resulting death–the third and fourth elements under § 11-9-114.  While I

acknowledge Sharp’s testimony that floods are not uncommon, the one at issue was of an

extraordinary magnitude, as documented in the table in Claimant’s Exhibit 4.  Kleber’s

testimony, which again I credit, as to the conditions contemporaneous with the heart

attack, was that Claimant had dismissed his crew and was alone with him, and they were

facing quickly rising water.  Ross’s testimony corroborates this, and he pointed out that

notwithstanding the argument of Respondents No. 1 that the topography of the area where

Claimant was found is relatively flat, it has features that can lead to swift water and

washouts.  The photograph in Claimant’s Exhibit 3 depicts his truck as being in water up

past the door–and Claimant in the medical records was noted to be soaked from the waist

down.
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As the foregoing analysis shows, Claimant’s engaging in flood duty for AHTD was

the major cause of his physical harm–the cardiovascular incident and resulting death.  I

note that Claimant had previously been treated for arterial blockage, and had hypertension

and diabetes.  But the stents had been placed more than seven years before, and the

other conditions were being addressed via medication.  The autopsy showed that Claimant

had pre-existing coronary arterial blockage.  As the Arkansas Court of Appeals stated in

Huffy Service First v. Ledbetter, 76 Ark. App. 533, 69 S.W.3d 449 (2002), “even if [the

claimant] had a preexisting heart condition, this would not preclude a finding that his work

conditions were the major cause of his heart attack.”

As to the final element of the statute, I find the existence under § 11-9-114(b)(1) of

“some unusual and unpredicted incident occurred which is found to have been the major

cause of the physical harm.”  The evidence shows that the rapid rising of the flood waters

in Claimant’s area on the afternoon of March 19, 2008 was, indeed, “unusual and

unpredicted”; indeed, it is apparent that the unusual and unpredicted nature of it was what

left Claimant in the predicament he was in–and resulted in the mental/emotional stress that

was the major cause of the myocardial infarction.  While dealing with this clearly highly

stressful situation–navigating his truck down a flooded road in an effort to locate safe

ground–he suffered a fatal heart attack.  Consequently, the attack and his resulting death

have been proven to be compensable under § 11-9-114–all five elements have been met.

In making this finding, I am not unmindful of the reference in Claimant’s emergency

room record under his “Family Social HX” that he “forgot [his] morning heart medications.”

Because Claimant never regained consciousness at the hospital, it is clear that he was not
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the one who made the statement.  And since the statement was not brought out at the

hearing, I cannot determine the source of it.  The hearing witnesses, particularly Mrs.

Hightower, were not asked about it.  There is thus no way to interpret it accurately, provided

the source was discovered; e.g., did Claimant forget his medications the morning of the

heart attack, or at some other time?  In addition, nothing before me shows what these

“morning heart medications” were.  His previous medical record in evidence, which listed

the medications he was taking at that time, was from two years before the accident.  What

is known, however, is the close time proximity between the rapidly rising flood waters,

Claimant’s presenting with fear as a result thereof, and his suffering the myocardial

infarction.  For me to use this bare, vague, unverifiable statement to find that major cause

has not been shown, despite the ample evidence of such discussed above, would require

that I engage in nothing less that sheer speculation and conjecture.  But I am not permitted

to do this; speculation and conjecture cannot serve as a substitute for proof.  Dena

Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).

CONCLUSION

Based on the findings of fact and conclusions of law set forth above, I hereby find

in favor of Claimant’s estate on the issue presented.
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IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


