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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement 

to workers’ compensation benefits.  On July 12, 2010, a pre-hearing conference was conducted in

this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the parties contentions relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.
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The testimony of Brenda C. Hicks, the claimant, coupled with the deposition testimony of

Dr. Spencer H. Guinn, along with medical reports and other documents comprise the record in

this claim.

DISCUSSION

Brenda C. Hicks, the claimant, with a date of birth of January 14, 1953, has a BSE 

(Bachelor of Science and Education) in continuing education, which she obtained from Lee

University in Cleveland, Tennessee in 1976.  Claimant has worked as a teacher for the last thirty-

four (34) years.  The claimant testified that she commenced her employment as a teacher with

respondent-employer in the Fall of 1976, where she worked for one (1) year, and thereafter

worked two (2) years at the Luxora School before returning to respondent.

The parties have stipulated that the claimant sustained a compensable left hip injury on

October 30, 2007.  The testimony of the claimant reflects that with the summer semester of 2007,

she worked teaching kindergarten in the elementary school.  The age group of the kindergarten

students was five year olds.  Claimant denied ever having any problems with her left hip prior to

October 2007.  Further, the claimant denied having any problems with her back prior to October

2007.  

In describing the mechanics of her injury on October 30, 2007, the testimony of the

claimant reflects:

I had arrived in my classroom about 7:25.  And I had a few
things that I do every morning, you know, preparing for the day.  
And I had gone to turn some lamps on in the classroom.  And when
I turned from turning the lights on, I fell straight to the floor.  And it
took me a while to kind of realize that I couldn’t get up.  And someone
came into the room, one of the other teachers, and she helped me to 
get up to where I could get in a chair.  And they called the ambulance 
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and took me to the hospital. (T. 10-11).

The claimant elaborated on the physical difficulties she experienced following the fall:

I couldn’t move my leg up or down, or to the side.  My 
back was hurting real bad.  I didn’t want to go to the hospital, you
know, when you’re in denial, but my school nurse said it was 
imperative that I go.  And I was transported by ambulance to the 
emergency room. (T. 11).

Claimant explained that it was her left leg that appeared most impacted by the fall.  The claimant’s

first contact with supervisory personnel following her fall was the school nurse, Jean Cook. 

Regarding the complaints that she registered to Ms. Cook, claimant testified:

Just that my leg hurt, and my back hurt, and she said, “Well,
we’ve jut got to have everything x-rayed.” (T. 12).

The testimony of the claimant reflects that she came under the care of Dr. Spencer Guinn,

who performed surgery on her hip.  Claimant testified regarding the results of the first surgery by

Dr. Guinn:

I was in pain the entire time I was in the hospital, and I was
on pain medication.  I’m sure it did help, but I don’t know how 
much was due to the surgery and how much was the medicine, you
know.  (T. 12).

The claimant testified that she returned to work in January 2008, following the Christmas

break.  Claimant explained that she first started out working three to four hours per day and

gradually worked up to a full day of working.  The claimant continues to work for respondent

working a 40-hour week and making the same wages.  

Claimant maintains that when seen in the emergency room on October 30, 2007, following

the accidental fall she relayed that her back was hurting.  Claimant testified that each time she was

seen by Dr. Guinn she reported that her back was hurting.  The claimant acknowledged that she
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was ultimately placed at maximum medical improvement by Dr. Guinn relative to her left hip and

released.  The claimant uses a cane which was prescribed by Dr. Guinn.  In explaining her reason

for using the cane claimant testified:

Sometimes when I walk, my hip just kind of, I guess, weakens
or whatever, I kind of limp, fall almost with it.  And then also walking
long distances or even short distances, if I stand or anything like that,
I have trouble standing. (T. 14).

Claimant uses a shoe insert on her left side, explaining that since the surgery there is a discrepancy

in the length of her left leg.  

The claimant testified regarding the problems that she has been having with her back since

her October 30, 2007, accidental fall:

Just a real sharp pain, a burning sensation, and if I lean
over, I can’t hardly straighten back up.  If I stand for very long,
I start hurting real bad back in this lower part. (T. 14).

The testimony of the claimant reflects that she also experiences a burning sensation in the lower 

part of her back below her belt line, which has been constant since the fall:

It’s as bad as it’s ever been.  You know, I can’t stand for 
very long at a time, but by the same token, when I sit, it hurts, too,
so. (T. 15).

The claimant denies being involved in any other accidents, motor vehicle or otherwise, since the

October 30, 2007, work-related accident.  The claimant testified regarding compensating for her

back pain and symptoms with normal exertions over the past three (3) years:

I try to be careful, you know, what I do.  Of course, you do 
when, you know, you’re protecting something that hurts.  But even
just normal day to day activities, you know, like if I go to the grocery
store or have to walk anyplace shopping, that hurts.  Standing at 
school, I do more sitting now than I ever had to do.  Just every, you
know, day to day activity I have trouble being up for very long.
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*      *       * 

Yes, I have to take breaks very often if I drive.  Walking,
like I, you know, in the past we’ve gone to Disney World with the
grandchildren.   I can’t really do that anymore unless I rent one of
the carts to ride in.  Anything that requires me to do a lot of bending
and lifting, anything like that, normal, straightening the house every
day, I have to really be careful.  Sweeping is terrible, mopping, or 
anything like that. (T. 15-16).

The claimant testified that as a result of her injuries growing out of the October 30, 2007,

accident she has been unable to perform recess duty at school, due to the prolonged standing

involved.

During cross-examination, claimant testified regarding her earnings since the October

2007, accident, that she has topped out as far as the pay scale is concerned, noting that there may

be some small adjustment but nothing large.  Claimant acknowledged that she is making more

now than she was at the time of her accident.  The claimant is already in a contract for the 2010-

2011 school year.  The claimant switched from kindergarten to pre-school.  

The testimony in the record reflects that the claimant’s 81 year old mother lives with her. 

The claimant testified that she has to assist her mother with some of her daily living activities. 

Claimant maintains that she had never experienced any back pain before the October 2007,

accident.  Claimant acknowledged that at some point in time she would go to the Rural Health

Network.  The testimony of the claimant reflects that she went to the afore facility on November

2, 2005, and was diagnosed with muscle spasms, which she described as being more to the side in

the muscle area than in the lower back.  The medical records reflect that the claimant was seen in

March 2003 for back problems.  The claimant attributes her back complaints prior to October

2007, to muscle spasms.  
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The testimony of the claimant reflects that following the October 30, 2007, accident her

medical bills were paid through workers’ compensation, to include the visits to St. Bernards

Medical Center.  The claimant underwent several months of physical therapy and rehabilitation,

which were also paid.  The claimant’s treatment under the care of Dr. Guinn, which was strictly

for her hip fracture, was paid through workers’ compensation.  

The claimant underwent an MRI of her lumbar spine in December 2007, which was after

she started recovering from her left hip fracture.  The claimant was seen by Dr. Savu following

her December 2007, low back complaints.  The claimant testified that she was treated by Dr. Savu

with some injections.  The treatment by Dr. Savu was paid by workers’ compensation.  The

claimant acknowledged that she continued to treat with Dr. Savu until June 4, 2008, when she

was discharged from the care of same.  

The testimony of the claimant reflects that she underwent a functional capacity evaluation

assessment on September 3, 2008.  The claimant acknowledged going to Riverside Clinic in May

2009, however denies that her complaints of low back pain was a reoccurrence, but rather a

continuance of her back pain.  The claimant asserts that she provided a “good” history to the

providers at the Riverside Clinic and has not reason to dispute the contents of the medical records

of same.  Following the May 7, 2009, visit to the Riverside Clinic, claimant asked to see another

doctor regarding her back.  The clamant was then set up with Dr. Raymond Greaser.

The claimant first saw Dr. Greaser on June 8, 2009.  The claimant placed her treatment

under the care of Dr. Greaser on her group health insurance.  The claimant was provided

injections by Dr. Greaser and another MRI was obtained.  The claimant concedes that her

treatment under the care of Dr. Greaser was not presented to the workers’ compensation provider
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for payment.  The claimant has had other health issues since the October 30, 2007, accident. 

Specifically, the claimant experienced pulmonary problems that started with pneumonia in

October 2009, and again in February 2010.  The claimant explained that she work an oxygen

device from October 2009 to December 2009, and started again in February 2010 to present.  

The claimant acknowledged having motor vehicle accidents in 1992 that was an extensive

accident, which resulted in her missing three or four days from work and caused her to go to the

emergency room for treatment.  The claimant also suffered a fall at school in 2002, which resulted

in a broken elbow.  

The testimony of the claimant reflects that she is still able to do her hobbies, which

includes reading and painting.  The claimant is also still able to drive.  Regarding her ability to

perform her household duties, the claimant testified:

It depends on how, you know, thorough you want to say.
We have someone that comes in to help like sweeping and mopping
and things like that. 

I could do it if I didn’t hurt like I did, but she [claimant’s 
mother] can do some things, but at her age she has health problems.
(T. 25).

The claimant testified that she has not been to Disney World since her October 30, 2007,

accident, and offered that her need for a cart to get around as such a facility was speculation.  The

claimant noted that when she goes to Wal-Mart she has to have a cart.  

During re-direct examination, the claimant testified that before the October 30, 2007,

accident, she had never undergone an extensive work-up, to include MRI’s and physical therapy,

relative to her low back pain, explaining that at most she was provided muscle relaxers for her

earlier complaints.  In distinguishing any low back complaints prior to October 2007, to those
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subsequent to the October 30, 2007, accident, claimant testified:

After the fall it was more down below my waist like I 
always say back in the bony part of my back.  Before that, it was
like muscle on either side of my spine.  It was more like, I don’t 
know, tension or, you know, just a pain when I would move, you
know. (T. 26).

The claimant denied receiving any therapy or injections in her back before October 2007.  The

claimant testified regarding her restrictions following her hip fracture growing out of the October

30, 2007, accident:

I was in a wheelchair.  I can’t remember how long I was in 
a wheelchair.  I could not put my foot on the ground at all for the 
first few months, something like that.  I would have to, you know, be 
refreshed as fare as that, but - - 

Yes, even when I went back to school I was still in a wheel-
chair. (T. 27).

The claimant was limited in her movement.

Claimant acknowledged that her inability to perform recess duty is the product of a

restriction imposed by Dr. Guinn relative to her hip injury growing out of the October 30, 2007,

accident.  Claimant asserts that walking and standing for long periods give her trouble with hip

and back.  The claimant acknowledged signing the Form AR-N shortly after her October 30,

2007, accident:

I think I signed it, but I think our nurse, our school nurse 
filled it out, but I’m not sure. (T. 29).

Regarding her receipt of a copy of the Form AR-N, claimant testified:

I probably did.  At that time I was not clear on very much at 
all. (T. 29).

The claimant acknowledged that she did not seek approval from the workers’ compensation
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provider prior to getting medical treatment under the care of Dr. Greaser.

The testimony of the claimant reflects that at the time she signed the November 2, 2007,

Form AR-N, she was in the hospital.  Claimant is uncertain if she was provided a copy of the

Form AR-N, explaining:

You know, like I say, I was in the hospital, and they could’ve
came in and had me sign something, and I don’t remember it from
being on medication. (T. 31).

The claimant testified that Dr. Guinn identified another physician for her to be seen in connection 

with her back complaints, however respondent refused to authorize the visit.

The testimony of Dr. Spencer H. Guinn, a Jonesboro orthopedic surgeon, was obtain by

deposition on May 26, 2010, and had been made a part of this record as Joint Exhibit #1.  Dr.

Guinn is a Board Certified orthopedic surgeon who has been in practice in Jonesboro, Arkansas

since 2003.  The claimant was seen by Dr. Guinn for the first time when she presented to the

hospital, St. Bernards Medical Center, on October 30, 2007, the day of her accident.  X-rays were

obtained which disclosed femoral neck fracture of the left joint.  In discussing the finding, Dr.

Guinn testified:

That’s a type of hip fracture.  There’s several different types.
This one (1) is where the ball connects to the top of the thigh bone,
or what we call the femoral neck. (JX #1, p. 5-6).

The nature of the claimant’s injury was impacted.  Dr. Guinn elaborated on an impacted fracture:

There’s - an impacted fracture is where the ball pushes down
on top of the neck as opposed to breaking off and coming away 
completely.  You can almost visualize it.  It’s sort fo like if you have
a scoop of ice cream on top of an ice cream comb.  The impacted one
(1) is if you take the ice cream and squish it down into the cone, as 
opposed to the ice cream falling off of the cone, which is a displaced 
fracture, and that’s important for treatment decisions. (JX #1, p. 6).
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Dr. Guinn acknowledged that the claimant’s x-ray shows some degenerative changes around the

pelvis.  Regarding the afore, Dr Guinn testified:

That - there’s x-ray findings everywhere in the body, but
arthritis or degenerative change, and the radiologist was just 
commenting on that she had had some pre-existing arthritis in her
hip before the fall. (JX. #1, p. 6).

Surgery was performed by Dr. Guinn relative to the claimant’s left hip fracture on October

30, 2007.  In explaining the surgical procedural Dr. Guinn testified:

It’s one (1) where we take and make a small incision on 
the side of the hip, and we use an x-ray machine in surgery to guide
us.  And in her case we put three (3) screws in across the break and
into the ball to hold it into position. (JX #1, p. 7).

There are no plans to take the screws out unless there is a problem.  The clamant had a good

healing of the fracture after the screws were placed.  Dr. Guinn also performing testing to

determine if the claimant had any type of avascular necrosis.  

The claimant was provided some physical therapy and other modalities to get her back to

as close to where she was before the October 30, 2007, accident.  Regarding the results of the

claimant’s surgery, Dr. Guinn testified:

Her fracture appeared to heal well.  But she was still left
with pain, despite the radiographic and bone scan findings.  And
then the last time I saw her, which would have been September two
thousand eight (2008), she was still having to use a cane for 
ambulation.  (JX #1, p. 8).

Dr. Guinn testified that the last report he had relative to the claimant was dated September 8,

2008, at which time he determined that she had reached the end of her healing period.  Dr. Guinn

was questioned regarding the claimant’s use of a cane and whether he prescribed it:

I’d have to look through the records.  Typically I would.
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The transition period on an injury is to start off, typically, on a
walker first, and then at some point we transition from a walker
to a cane.  And then the hope is that they will eventually get off of
the cane.  So I don’t have the actual record of the prescription, but
I would normally do that. (JX #1, p. 8-9).

The testimony of Dr. Guinn reflects that when he last saw the claimant in September 2008,

he released her to full duty, except for recess duty.  Dr. Guinn explained the restriction regarding

recess duty:

My concern with recess duty was being around children 
that are running around and playing, and with her on a cane, it 
could result in another fall or an injury.  The other concern was 
that if, you know, a child falls on a piece of equipment that she 
would not have been able to quickly respond with her cane and
with her hip pain.  And so it’s, it was several reasons.  One (1) 
was the safety of the children, and the other is her safety, too.
(JX #1, p. 9).

Dr. Guinn noted that, according to the claimant’s lasting, she had not been cleared for recess

duty.  Dr. Guinn noted that the claimant having to use a shoe lift because of an antalgic gait.  Dr.

Guinn elaborated on the use of the shoe lift:

Since hers was an impacted type fracture, by default you 
get some shortening at the fracture site.  And so to balance out that,
you can either do - on short lifts you can either do it inside the shoe.
On taller lifts they actually have to build the shoe up itself.  And 
that’s just to even out her hips.  (JX #1, p. 10).

Dr. Guinn discussed the 15% whole person impairment rating he assessed the claimant 

during the September 2008, last visit.  In addition to identifying page 3/76 of the AMA Guides to 

the Evaluation of Permanent Impairment, Dr. Guinn also cited the claimant’s use of a cane in 

arriving at the rating.  Dr. Guinn did not attribute any of the arthritic conditions to the impairment 

rating.  The 15% rating falls within category C of Table 36. Dr. Guinn’s testimony reflects, 
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regarding the 15% rating:

Right.  And she also had an antalgic limp, but the cane is 
higher number on there.  So she had evidence of an A, but the C 
was her higher number, and you don’t - like I said, you don’t add
them together.  So that’s why I gave them a fifteen instead of a 
twenty two (22).  (JX #1, p. 12).

Dr. Guinn testified that the claimant did not have any arthritic condition on his follow-up studies, 

which differ from the one that she had when she was seen in the emergency room on October 30, 

2007.  Regarding the objectivity or subjectivity of the use of a cane or the antalgic limp, Dr. 

Guinn testified:

When you watch somebody walk, there’s definitely objective
findings to it, but there definitely would be some subjective - there
would be components of both of it, ‘cause you have to rely on the 
patient to tell you “I’m not comfortable with this, without this cane,”
you know, for safety sake.  So, unfortunately you can’t, you can’t
make cane use, in my opinion, you couldn’t make that a hundred 
(100%) objective finding. 

Once again, I’d say in most people, it’s an objective finding.
I mean you can, you know, document leg length discrepancies, and a
limp, and things like that.  I mean, I suppose someone could 
demonstrate an antalgic gait if they knew what to do.  But I think it
would difficult.  I think that’s probably more objective than the cane
is. (JX. #1, p. 13).

Dr. Guinn addressed the use of the shoe lift and measurements of claimant’s legs relative to 

length differences:

That came from - her physical therapist had been working 
on her, and he tried - what they do is they have different thicknesses
of discrepancy and they give them to the patient until they find one 
(1) that fits comfortably.  And hers - just read something - I think it
was nine (9) millimeters.  And that, the orthotist, the guy who fit 
people for shoe lifts, tell us that, you know, even if you document -
say somebody has a one (1) inch leg lift discrepancy, if you just 
automatically give them a one (1) inch shoe lift, most of the time 
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they’re gonna hate it because they’re gonna feel unbalanced.  
Most people have sort of an equilibrium, if you will.  And what 
they do is they just put various thickness under their foot until the
patient say, “Oh yeah, I feel better now.  I feel balanced.”  That’s 
what you go with.  Even if we can document the actual discrepancy,
that doesn’t necessarily correlate to how much of a lift they need.
That wasn’t based off of my testing.  That was the therapist.  
(JX #1, p. 14).

Dr. Guinn explained a Trendelenburg sign, which was identified under subcategory B:

A Tendelenburg sign is somebody that has weakness of 
their hip muscles on the side of their hip.  And when you take a 
step, say you lift your right leg to walk, the left, your left hip muscle
squeeze together to keep your pelvis from falling over when you 
lift that right leg up.  If that muscle is weak, when you watch some-
body walk, and they’ve got a Trendelenbrug gait, as they take a 
step, their pelvis dips every single step, and it rocks to that side.
And that’s called a Trenelenburg sign or Trengelenburg gait. 
(JX #1, p. 15).

The claimant does not have a Trengelenburg sign/gait.

Dr. Guinn testified that there was no indication of any type of pre-existing injury on the

part of the claimant that may have contributed in any way to her fall on October 30, 2007.   Dr.

Guinn elaborated regarding the possibility of hip replacement in the future with respect to the

claimant:

In the hip, when you have a fracture, particularly one (1) in 
the neck area that we were talking about before, the unknown 
question in these injuries is what happened to the blood flow to the
ball and socket joint.  And with different injury patterns, you have 
higher rates of injury to the blood flow to the ball.  And particularly,
you know the one (1) I was telling you about where the ice cream 
comes completely off the cone, the completely displaced one (1)?  
In those we just go ahead in most cases and do a replacement because
the odds are so high that the lost blood flow, that the ball is gonna 
die at some point.  In these impacted breaks where the ball stays 
intact, it’s a lower rate, but it is still present, that there has been damage
to the blood flow up to the ball.  And that at some point in the future
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the ball may slowly die and get to the point where it needs to be
replaced. (JX #1, p. 17).

Dr. Guinn distinguished the above from post traumatic arthritis:

Yes, sir.  That’s a separate issue.  Post traumatic arthritis
more relates to the injury itself in which during the fall, the cartilage
inside the joint becomes damaged.  And it slowly dies off over time
to the point where you end up with advanced arthritis and need a hip
replacement.  Those are two (2) separate mechanisms. (JX #1, p. 18).

The testimony of Dr. Guinn reflects that the claimant did have objective finding of the fracture

and that she would not have needed the shoe lift but for the objective finding since she was not

using it before.

Dr. Guinn testified that the claimant’s back complaint came up during an office visit and

that he referred her to Dr. Savu, explaining:

Yes.  We don’t treat - I mean, we can make some diagnosis,
but we don’t actually treat back injuries in our practice. (JX #1, p. 19).

The medical in the record reflects that prior to her October 30, 2007, work-related

accidental fall, the claimant had last registered complaints of back pain during an August 9, 2006,

visit to Riverside Clinic.  The clinic notes relative to the August 2006, visit noted that the claimant

had undergone a D & C and hysteroscopy the previous week and had experienced severe back

ache since. (RX #1, p. 12).

The claimant was admitted to St. Bernards Medical Center on October 30, 2007,

following her accidental fall at work.   The operative report of Dr. Spencer Guinn of October 30,

2007, regarding the claimant reflects, in pertinent part:

PREOPERATIVE NOTE: This is a 54-year-old female who
was at work and sustained a fall, injuring her left hip. She was
seen and evaluated in the Emergency Room and admitted with
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a left impacted femoral neck fracture.  I had a lengthy discussion
with her and her family regarding her condition, and I recommended
operative intervention and they agreed. .   .   . (RX #1, p. 20).

The record reflects the presence of a photocopy of one side of the a Form AR-N, Employee’s

Notice of Injury, which bears the signature of the claimant is dated November 2, 2007. (RX #2).

The claimant was referred to HealthSouth Rehabilitation Hospital for physical therapy

following her discharge from St. Bernards Medical Center after her surgery.  A November 6,

2007, Progress Note relative to the claimant reflects, in pertinent part:

SUBJECTIVE: Ms. Hicks complains of left hip pain.  She reports
her pain is not controlled with her current pain medication regimen.
.     .   .

*       *       *

Functionally: Ms. Hicks’ initial physical therapy and occupational
therapy evaluations are pending completion at this time.

PLAN:
1. Continue the patient’s current physical therapy and occupational
therapy regimens to maximize the patient’s functional capabilities.
2. On review of the patient’s history and medications and allergies,
we will increase her Oxycontin from 10 mg twice daily to 20 mg twice
daily for improved pain control. (RX #1, p. 24).

A November 12, 2007, Progress Note of the claimant by Dr. Terence Braden reflects, in pertinent 

part: 

SUBJECTIVE: Ms. Hicks continues to have pain in her left hip, but
nothing that has increased.  She says the pain medications continue to
give her improvement.  She has difficulty maintaining the nonweight-
bearing status on the left lower extremity, but she feels as though she 
is doing the best theat she can considering her current injury and deficits.

*       *       *
Functionally: She is improving in this rehabilitation environment, now
having increased to modified independent with bathing.  She has improved
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to contact guard assistance with tub transfers.   .      .

ASSESSMENT AND PLAN:   Her functional capabilities are improving
quite nicely in this impatient rehabilitation endeavor, and with this, I am
looking at discharge to home later this week.     .      .

I will have her staples removed on 11/13/07.  Levenox will continue 
through 12/17/07 per orders by Dr. Guinn, and she is to remain non-
weightbearing on the left lower extremity through that time as well.
(RX #1, p. 28).

The November 13, 2007, Progress Note regarding the claimant reflects the assessment of status 

post percutaneous pinning, left hip and gait instability.  The note concludes:

PLAN: Discharge home tomorrow.  She will have home health physical
therapy.  She has no transportation for outpatient therapy.  She has follow-
up appointments with Dr. Spencer Guinn and Riverside Clinic.  Her 
prescriptions are written. (RX #1, p. 29).

The claimant was again seen by Dr. Guinn in December 19, 2007.  The office note relative 

to the afore visit reflects, in pertinent part:

History of Present Illness:
Brenda is now about 6 weeks out from her left hip percutaneous 

pinning.  She continues to be non-weight bearing on that side.  She is 
doing home health and physical therapy.  She has been out of work.
She is just about to complete her Levanox.  She has some hip soreness,
but overall seems to be doing well.  She is anxious to begin weight 
bearing and driving.  Her wound sis well healed.  Weight bearing was
not tested in the office today.

*       *       *

PLAN: I had a discussion with Ms. Hicks and her Work Comp adjuster.
She is going to being weight bearing as tolerated with physical therapy
with a walker.  She can return to a sitting only job.  We will begin with 
a 4 hour maximum.  School doesn’t restart until January 7th.  She can 
begin driving.  I am going to give her a Norco script to take in the evening
after her exercises.  I’d like to see her back in another month.  Also had
a lengthy discussion about femoral neck fractures and long-term possible
risk and complications including osteonecrosis and possibility of a hip
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replacement.  She understands and so does Workman’s Comp.  I 
want to see her back in one month with x-rays AP and lateral of 
her hip.

SHG/bcc

ADDENDUM:    She has had some mid-low back pain since her fall.
No neurovascular changes.  The Work Comp adjuster would like to 
get a lumbar MRI and we are going to get that set-up too. (RX #1, p. 47-48).

The radiology report relative to the December 19, 2007, lumbar MRI WO contrast disclosed mild 

chronic degenerative disc desiccation with posterior facet joint arthropathy at levels L2-S1, and 

no significant spinal canal or neural foraminal stenosis. (RX #1, p. 51-52).

On January 22, 2008, the claimant was seen by Dr. Calin A. Savu relative to her low back 

pain pursuant to the referral of Dr. Guinn.  The report of the afore visit reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: Ms. Hicks is a pleasant 55-
year-old woman who is a kindergarten teacher.  Her problems started 
in October of 2007 when she fell and broke her hip.  Although the fall
was, obviously, quite severe, she does not remember any details about 
it.  It is possible that some degree of twisting may have been involved
during her fall.  Immediately afterwards, along with left hip pain, she 
started experiencing progressive discomfort involving the lower back.
She was diagnosed with a hip fracture and underwent what appears to 
be an ORIF.  She still has quite a bit of difficulty with her rehabilitation,
but she appears to be compliant with the program that is under Dr. Guinn’s
supervision, who appears to be quite satisfied with her progress.  Never-
theless, she continues to have severe low back pain which has been 
relentless since the accident.  It is described as a deep-seated, aching 
discomfort with is located in the lower back and does not refer to the 
lower extremities.  It is deep-seated and aching and not accompanied
by weakness and numbness in the lower extremities.  Local heat and 
pain medications only marginally improve her pain.  The worst offenders 
are lifting, bending, straightening up, walking, and standing.  Sitting is
a minor offender only.  Pain scores range between a best of 5 and a worst
of 10, and there is associated difficulty sleeping.

*       *       *
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PHYSICAL EXAMINATION:

*       *         *

MUSCULOSKELETAL: She has a normal gait with good
heel-and-toe walking.  The upper and
lower extremities have normal range of 
motion and symmetrical muscle bulk.
Trochanter palpation is within normal 
limits.

NEUROLOGICAL: Deep tendon reflexes reveal biceps, 
brachioradialis, and triceps 2+, patellar 
and Archilles 2+ bilaterally.  No long 
track signs noted. Sensory: Normal 
sensory modalities.  Motor: Normal 
muscle strength in all major groups.

*       *       *

MEDICAL DECISION MAKING:
A. DIAGNOSTIC TESTS INCLUDE: An MRI of the lumbar

spine showing bright T2 signal in the facet joints between L2
and S1.  No significant spinal canal stenosis is present.

B. DIAGNOSIS: This is a patient who suffered a fairly significant
injury during the fall.  This resulted in the obvious damage to 
the femur, which was treated with ORIF.  She is making a slow,
albeit sure, recovery.  The other problem that appears to not 
have been present before the injury is the axial back pain.  As
a trauma of such intensity may have caused significant damage
to the posterior components of her pain, a facet syndrome as 
well as a sprain of the SI joints may be the culprit.  Other 
possibilities that are less likely in view of the persistence of the
discomfort appear muscular or tenderness sources.

C. THERAPY PLAN: Therefore, a series of diagnostic injections,
including medial branch blocks are possible for traumatic facet
syndrome or intra-articular SI joint injections will help or define
the possible source of pain.  Once that is acknowledged, a 
significant improvement can be derived from either radiofrequency
neurotomy for facet syndrome or treatment with intra-articular
steroids for the SI joint dysfunction.  The addition of core 
strengthening exercises should be implemented aggressively 
afterwards.  In my opinion, there is a high likelihood of correlation
between the injury timeline and the appearance of pain and, 
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therefore, it would be more likely than not that her pain, either
caused by facet arthropathy or SI joint dysfunction, should be 
related to the injury itself. (RX #1, p. 69-70).

On February 20, 2008, the claimant was seen in follow-up by Dr. Guinn.   Following his 

review of the claimant’s symptoms and progress, along with a physical examination, Dr. Guinn’s 

report of the visit concludes:

PLAN: I had a lengthy discussion with Mrs. Hicks and her Work
Comp adjuster.  We are going to go ahead and advance her to a full
day at work, sitting only without primary responsibilities for children.
She will have to have another teacher in there with her.  I am going to 
have her continue with her strengthening program.  She is seeing Dr.
Sauv for her low back and at his request we are going to go ahead and
add in lumbar and core strengthening.  I will see her back in another 
month.  I anticipate that she is still several months out from being 
released for full unrestricted duty at work. (RX #1, p. 91).

The claimant was again seen by Dr. Savu on February 26, 2008, in follow-up.  The office 

note of the visits reflects, in pertinent part:

ADDENDUM: Ms. Hicks returns today for a followup visit as well as
as for a confirmatory block at the same medial branches that we 
successfully blocked the first time around.  She is accompanied by her 
case manager.  As I explained to Ms. Hicks, as well as to the case manager,
I still think that the accident that she describes had probably played a 
critical role in triggering her present symptoms.  The natural evolution
of such posttraumatic spondylosis is one of infrequent recurrences.  In 
practical terms, it means that she has a 50% chance of having a recurrence
within the first year.  The treatment consists of single block followed by 
radiofrequency neurotomy.  Aggressive physical rehabilitation seems to 
play a role in decreasing the frequency of such recurrences, and it would
be highly advised for both the initial radiofrequency, which we plan to 
perform in the next couple of weeks pending a good result during the 
confirmatory blocks, as well as the second time around.  Needless to say,
I cannot foresee the individual evolution fo a single patient who may stray
from the typical natural evolution of disease.  Fee free to call me with any 
questions you may have regarding her care. (RX #1, p. 93).

On March 26, 2008, the claimant was again seen in follow-up by Dr. Guinn relative to her left 
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hip injury.  The office note of the afore visit concludes:

PLAN: I had a very lengthy discussion with Mrs. Hicks and the 
Work Comp adjuster regarding her overall progress and condition.  
Discussed that she continues making improvement at every visit, 
so I am comfortable with continuing with her therapy and her 
strengthening program.  I want her to remain sitting only at work 
and once again I will stress that she should not be primarily responsible 
for the children.  There needs to be somebody else available.  We also
discussed her course of treatment by Dr. Sauv’s office.  She is not 
quite comfortable with his prescribed course of action, so we are 
going to request a 2nd opinion with Dr. Gera and her Work Comp
adjuster.  I will see her back in another month with a therapy report
and we will need new x-rays. (RX #1, p. 107).

The medical in the record reflects that on April 17, 2008, the claimant underwent

radiofrequency neurolysis of the right lumbar medial branches at L3, L4, L5 and S1 under the care

of Dr. Savu. (RX #1, p. 120).  The claimant was seen in follow-up by Dr. Guinn on April 30,

2008.  The office note of the afore visit reflects, in pertinent part:

History of Present Illness:
Mrs. Hicks is about 6 months out.  She continues to have 

problems.  She has been going to pain management and had a one
rhizotomy on the right.  I discussed with her that she may need one 
on the left.  She continues having back pain and pain in the hips.  
She states that she is never pain free.  Therapy report was in the chart.
The therapist notes that she has had good compliance with attendance
and efforts, but they also think that she has plateaued.  She is 
independent on level surfaces, but not on uneven surfaces.

*       *       *
Review of Systems

*       *       *

X-RAYS: AP of the hip and a lateral.  She continues to appear to be
well healed.  Her screws are well positioned.  The head is spherical.  
No evidence of collapse or change.

PLAN: I had a lengthy discussion with Mrs. Hicks and her Work 



21

Comp adjuster.  Discussed that I am concerned that at 6 months 
out she is continuing to have significant pain.  At this point we 
need to further evaluate whether or not she either has a non-union 
or if she is developing avascular necrosis.  Because of the hardware, 
I am going to discuss her case with the radiologist and see if he offers 
any suggestions as far as the best way to get this information.  We 
will call her and Work Comp once we get something setup.  In the 
meantime I want her to continue with her current work restrictions
without change.  She is still not cleared for independent duty or 
playground duty. (RX #1, p. 124-125).

On May 19, 2008, the claimant was seen by Dr. Guinn in follow-up to her bone scan.  The office

note of the visit reflects that her symptoms had not changed and that the bone scan had been

personally reviewed by Dr. Mike Smith, who opined that there was no evidence of AVN.  The

office note relative to the May 19, 2008, visit concluded:

PLAN: I had a lengthy discussion with Mrs. Hicks and her Work
Comp manager regarding her overall condition plus various
treatment options.  I discussed with Dr. Smith that her next step
in pursuing her pain would be screw removal and then waiting 6
weeks and then an MR once the post-surgical change had resolved
and the MR would give us our best answer as to the status of 
osteonecrosis or AVN.  I also discussed that I also think it is 
reasonable just to continue to monitor her pain and see how she 
is doing and this is the route she would like to chose.  We discussed
also that as we have at other visits, she may have continued gains
for the first year or so and I think it is reasonable to expect that she
will not be MMI at least until this first year period and then we can 
make some decisions as far as her future treatment.  If she decides
just to continue to monitor it and Workman’s Comp wants to close 
her case at that point, I think there would still need to be some 
provision in case she had worsening symptoms or late evidence 
of AVN as far as treatment for that.  We also discussed her low
back and continuing treatment with Dr. Savu.  She’s not sure if
she wants to proceed with another rhizotomy, so I recommended
a course of low back rehab with Richard DeKoke out at Industrial 
Rehab.  They are going to contact him.  As of June 1st she can 
resume her normal activities. she  will be out of school by then
and we will she how increasing her exercise level helps.  I will
see her back in a month. (RX #1, p.129).
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The evidence in the record reflects that the claimant initiated physical therapy at

Occupational Health Partners under the care of Richard DeKok, pursuant to the recommendation

of Dr. Guinn on May 28, 2008.  The Therapy Evaluation reports reflects, in pertinent part:

History of Present Illness:
55 y/o white female chief complaint low back pain secondary to 
fall at school.  She thinks it was due to a slick floor.  She is a 
Kindergarten Teacher, patient was off work 2 months.  She had a 
“compression fx” of the L hip with ORIF L hip by Dr. Guinn.
Patient had several lumbar discs “aggravated” by the fall and 
since had a Rhizotomy which no notable improvement.  Rehab
at Trumann from 1/08 to 4/08 with emphisis (sic) on lower extremity,
not low back.  She did start some stibility (sic) exercise. (RX #1, p. 130).

The record reflects the presence of a June 4, 2008, correspondence from Dr. Savu to Ms.

Yolanda Kimbrough, Case Manager at Risk Management Resources.  The afore correspondence

reflects:

This is a letter regarding Brenda Hicks who has bee our patient 
between 01/22/08 and 04/17/08.  Ms. Hicks was referred to us 
for an assessment regarding the possibility of injury of the spinal
structures after a fall she suffered in October of 2007.  She under-
went hip ORIF and she is under Dr. Guinn’s supervision for 
rehabilitative purposes.  She was referred to us for an assessment
regarding the axial source of pain, which has been relentless ever
since the injury.  It was our impression that the MRI as well as her
story does justify diagnosis of nerve root impingement.  Therefore,
we focused on axial sources of pain including facet arthropathy 
and possible SI joint dysfunction.  Her medial branch blocks were 
successful and alleviated by more than 50% her pain, therefore,
radiofrequency neurolysis was offered.  It is unclear to us whether
the relief was long lasting, as we were informed by one of her 
case workers that she wants to be discharged from our care.  We 
surely will be glad to do this with no further recommendations for
future care. (RX #1, p. 135).

In a June 16, 2008, report to Dr. Guinn regarding the claimant, Richard DeKok, relayed:

This patient rates pain as increased to 5-6/10 today without 



23

any know cause.  Pt states she thinks it may be due to weather 
change.  Pain had been decrease to a 3/10 over the past couple of 
visits.  She does show increased trunk AROM however, now forward
bend 60%, backward bend 40%, sidebend 50% left and 30% right,
rotation 60% bilateral.  All AROM is with local pain, but is 
significantly increased compared to her initial visit.  Trunk strength
is 3+/5 to 4-5 and LE strength is 5/5 for knees and ankles and 4+/5
hip flexion bilateral. Pt still walks with a cane.  She shows edema
in both lower legs and ankles.  There is still signs consistent with 
left hip dysfunction as well as her LBP.  Overall I think she would 
benefit from some additional time in therapy.  Please let us know if
you wish her to continue. (RX #1, p. 139).

The evidence reflects that the claimant was seen in follow-up by Dr. Guinn on June 18, 2008.  

The report of the afore visit reflects, in pertinent part:

Mrs. Hicks is here for follow-up of her hip and back.  She has 
been going to therapy.  She feels as if she is moving around better.  Her 
therapy report is in the chart.  She is making some improvements with
strength, but is also having fluctuating pain levels.

*       *       *

PLAN: I had a lengthy discussion with Mrs. Hicks and her Worker
Comp manager.  We are going to continue her therapy for the next
two months.  Continue working on strengthening.  We will see her
back first of August before stool starts back.  She is no longer attending
pain management and I agree with this.  Continue with her regular 
duties until then. (RX #1, p. 143-144).

The evidence reflects that the claimant was seen at Riverside Clinic on July 9, 2008, to draw 

blood and for a check up.  The Patient Summary Record of the afore visit reflects that the 

claimant denied and problems. (RX. #1, p. 151).

The claimant received physical therapy at St. Bernards Medical Center relative to her low

back and left hip.  Indeed, the Skilled Therapy Progress Reports generated subsequent to the June

4, 2008, report of Dr. Savu, disclosed treatment relative to the claimant’s low back. (RX. #1, p.
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136-138; 145-153).  The claimant was discharged from therapy at Occupational Health Partners

on July 15, 2008. (RX. #1, p. 154-157). 

The claimant was seen in follow-up for her left hip and low back complaints by Dr. Guinn

on August 6, 2008.  The office note relative to the visit reflects, in pertinent part:

Mrs. Hicks is now about 10 months out.  She has been 
working with Richard and she is cleared for a home program.
She reports continued pan though.  Her therapy report is in the 
chart.  She has met tow of her three long term goals, but appears
to have progressed nicely across the board. 

*       *       *

Review of Systems

*       *       *

X-RAYS: AP and lateral of her hip.  She continues to be well 
aligned.  Her head is round and I don’t appreciate any collapse. 
There is no obvious changes.  She appears to be solidly healed.
Her hardware is in good position.

PLAN: She is going to continue her home program.  She is okay
for classroom duty at this point.  I still want her to have an aide
with her for recess duty.  We are going to get her scheduled for 
a FCE in about a month and we will see her back around that 
point and we will be closing in on one year.  Richard also thinks
that she would benefit from a 9mm shoe lift on the right. 
(RX. #1, p. 158-159).

On September 4, 2008, the claimant underwent a functional capacity evaluation. (RX. #1,p. 162-

165).  The claimant was seen in follow-up by Dr. Guinn on September 8, 2008.  The office note 

relative to the afore visit reflects, in pertinent part:

Mrs. Hicks is not over 10 months out from her right hip.  
She states she is really about the same as her last visit.  There 
has been no change.  Continues to use her cane.  She states she
had and episode of fairly intense hip pain a couple of weeks ago,
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but it is resolved.  It did concern her.  Her FCE is in the chart.  I 
discussed the findings with Mrs. Hicks and her Work Comp 
manager.  She is now at MMI, so she has essentially plateaued.

*       *       *

PLAN: Based off her current findings, since she is at MMI, 
according to the American Medical Association Guides to 
Evaluation of Permanent Impairment.  She has no indications 
due to range of motion.  There is no evidence of arthritis, but 
she does use a cane.  Page 3/76 which gives her a 15% whole 
person impairment.  She also has her list of restrictions.  There 
are only two of them.  These are in Richard’s report and we will
forward to Workman’s Comp.  No recess duty.  She needs to be
allowed to use the cane in her right hand at school.  Discussed 
with her that if she has any worsening pain, which could indicate
the development of post-traumatic arthritis or osteonecrosis that
she be allowed to come see us, because there is still the possibility
of a total hip arthroplasty in the future if she develops any of 
these. (RX. #1, p. 166-167).

On December 10, 2008, the claimant was seen at Riverside Clinic for a refill of her meds.

(RX #1, p. 169).  In a December 16, 2008, responsive correspondence to respondent, Dr. Guinn 

confirmed that the claimant “has difficulty with her low back and is being followed elsewhere for

that condition”, and that he still felt that the 15% impairment was appropriate. (RX #1, p. 170).

A May 7, 2009, Patient Summary Record relative to the claimant’s visit to Riverside

Clinic reflects complaints of left hip pain and recurrent low back pain, which the claimant

attributed to the October 30, 2007, accidental fall.  As a consequence of the afore a referral was

made to Dr. Greaser for pain management. (RX. #1, p. 171).

The claimant was seen by Dr. Raymond Greaser on June 8, 2009, for her complaint of

bilateral lumbar back pain.   Dr. Greaser order an MRI and provided the claimant Neurontin 100

mg.  (CX #1, p. 1-5).  The claimant was seen in follow up by Dr. Greaser on June 29, 2009.  The
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office note of the visit reflects an assessment of the claimant’s complaints as bulging disc (L5-S1)

and chronic pain syndrome.  The claimant was direct to continue the Neurontin and a left L3-4,

L4-5, L5-S1 transforaminal epidural steroid injection was scheduled.  (RX. #1, p. 177-179).  The

claimant underwent the afore procedure on July 30, 2009.  (RX #1, p. 180-181).

On August 23, 2009, the claimant was seen by Dr. Greaser at NEA Center For

Interventional Pain Management where left L3-4, L4-5, L5-S1 and S1 transforaminal epidural

steroid injection was scheduled, and later carried out on September 10, 2009.  (RX #1, p. 185-

189).  During a follow-up visit to Dr. Greaser of September 28, 2009, an intervertebral

discography was scheduled. (RX #1, p. 190-192).   

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary exhibits,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The existence of the employment relationship on October 30, 2007, during which 

time the claimant earned wages sufficient to entitle her to workers’ compensation benefits at the

weekly rate of $504.00/$378.00, for temporary total/permanent partial disability.

3. On October 30, 2007, the claimant sustained injuries to her left hip and low back 

arising out of and in the course of her employment.

4. The claimant reached the end of her healing period relative to the October 30, 

2007, left hip injury on September 8, 2008, with a residual anatomical impairment of 15% to the

body as a whole.
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5. Medical treatment rendered to the claimant in connection with her compensable 

low back injury growing out of the October 30, 2007, injury subsequent to June 4, 2008, was

reasonably necessary in connection with the treatment of her compensable back injury.

6. The claimant was not provided a copy of the notice, Form AR-N, in accordance 

with Ark. Code Ann. §11-9-514 (c)(1) and (2), and, as such, the change of physician rules do not

apply.

7. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the October 30, 2007, left hip and low back injury of the claimant.

8. The respondent has controverted the compensability of the claimant’s low back 

injury subsequent to June 4, 2008, and 15% whole body impairment relative to the claimant’s left

hip compensable injury.

CONCLUSIONS

The claimant sustained a compensable accidental fall on October 30, 2007, resulting in an

acknowledged compensable injury to her left hip.  The claimant maintains that in addition to the

left hip injury she also sustained a low back injury in the October 30, 2007, accident which

continues to require medical treatment for which respondent is liable.  Additionally, claimant

asserts entitlement to indemnity benefits to correspond to the 15% whole person impairment

resulting from the compensable left injury.  Respondent maintains that additional medical

treatment is not related to the initial injury and that the treatment received by the claimant under

the care of Dr. Greaser is unauthorized.  Further, respondent disputes the accuracy of the

impairment rating assessed by Dr. Guinn.

The present claim is one governed by the provisions of Act 796 of 1993, in that the
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claimant asserts entitlement to workers’ compensation benefit as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Compensability of Back Injury

The claimant has been employed as a teacher by respondent since 1980.  It is undisputed 

that on October 30, 2007, the claimant suffered an accidental fall at work which resulted in her

being transported to the emergency room via ambulance.  The credible testimony of the claimant

reflects that she registered complaints relative to her back as well as her hip following the October

30, 2007, accident.  The claimant denied that she experienced serious complaints regarding her

back prior to the October 30, 2007, accident.   The medical in the record last reflects an entry of

back pain complaint prior to the October 30, 2007, work-related accidental fall on August 9,

2006.  

In workers’ compensation law the employer takes the employee as he finds him, and

employment circumstances that aggravate pre-existing conditions are compensable.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  An aggravation of a pre-

existing non-compensable condition by a compensable injury is itself compensable.  Oliver v.

Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).   Since an aggravation is a new injury with

an independent cause it must meet the definition of a compensable injury in order to establish

compensability for an aggravation.  Farmland Insurance Co. v. Dubois, 54 Ark. App. 141, 923

S.W.2d 883 (1996).

Ark. Code Ann. §11-9-102 (4)(A)(i) (Repl. 2002) defines “compensable injury” as

an accidental injury causing internal or external physical harm to the body which arise out of and

in the course of employment and which requires medical services or results in disability or death. 
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An injury “accidental” only if is caused by a specific incident and is identifiable by time and place

of occurrence.   A compensable injury must be established by medical evidence supported by

objective finding.  Ark. Code Ann. §11-9-102 (4)(D).  Objective findings are those findings which

cannot come under the voluntary control of the patient.  Ark. Code Ann. §11-9-102 (16) (a)(i).     

In an addendum to his December 19, 2007, office note, Dr. Guinn relayed that the

claimant has had mid-low back pain since her October 30, 2007, work-related accidental fall.  The

claimant underwent an MRI of the lumbar spine on December 19, 2007, which disclosed mild

chronic degenerative disc desiccation and posterior facet joint arthropathy at levels L2-S1.  On

January 22, 2008, the claimant was evaluated by Dr. Calin A. Savu, relative to her low back pain

pursuant to a referral of Dr. Guinn.  Dr. Savu noted that the MRI of the lumbar spine showed

bright T2 signal in the facet joints between L2 and S1.  Under the Medical Decision Making entry

of the afore report Dr. Savu noted that the claimant suffered “a fairly significant injury” during the

October 30, 2007, fall; that the axial back pain did not appear to have been present before the

accidental fall.  Dr. Savu also observed, regarding the accidental fall of the claimant:

As a trauma of such intensity may have caused significant damage
to the posterior component of her spine, a facet syndrome as well
as a sprain of the SI joints ma be the culprit. (RX #1, p. 69).

Because of the acknowledged left hip injury and subsequent surgery the claimant was prescribed 

physical therapy for both her hip and low back in the form of gait training and lumbar and core 

strengthening.     On February 5, 2008, the claimant underwent right lumbar medial branch blocks

at L3, L4, L5, and S1; on February 26, 2008, the claimant underwent confirmatory right lumbar

medial branch blocks at L3, L4, L5, and S1; and on April 17, 2008, the claimant underwent
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radiofrequency neurolysis of the right lumbar medial branches at L3, L4, L5 and S1 by Dr. Savu.   

The evidence preponderated that the claimant sustained an injury to her low back on October 30,

2007, arising out of and in the course of her employment which caused internal physical harm

requiring medical services, with medical evidence supported by objective findings establishing the

injury and that the injury was caused by a specific incident and is identifiable by time and place of

occurrence. Respondent paid for the cost of claimant’s medical treatment in connection with her

low back complaint through April 17, 2008.

Additional Medical Treatment

The employer shall promptly provide for an injured employee such medical treatment as

may be reasonably necessary in connection with the injury received by the employee.  Ark Code

Ann. §11-9-508 (a) (Repl. 2002).  What constitutes reasonably necessary medical treatment is a

question of fact for the Commission.   Dalton v. Allen Engineering Co., 66 Ark App. 201, 989

S.W.2d 543 (1999).  The injured employee must prove that medical services are reasonably

necessary by a preponderance of the evidence.  The afore medical services may include that

necessary to accurately diagnose the nature and extent of the compensable injury; to reduce or

alleviate symptoms resulting from the compensable injury; to maintain the level of healing

achieved; or to prevent further deterioration of the damage produced by the compensable injury. 

Ark. Code Ann. §11-9-705 (a)(3) (Repl. 2002); Jordan v. Tyson Foods, Inc., 51 Ark App. 100,

911 S.W.2d 593 (1995); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845

(1983).

As noted above the medical in the record reflects that the claimant continued to complain
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of low back pain subsequent to April 17, 2008.  The June 4, 2008, correspondence of Dr. Savu to

respondent does reflect that the claimant’s low back complaints had resolved as a result of the

medical treatment provided by same, but rather Dr. Savu was “informed by one of her case

workers that she wanted to be discharged” from his care.

The evidence in the record preponderates that the medical treatment rendered to the

claimant relative to her low back complaints subsequent to April 17, 2008, was reasonably

necessary treatment in connection with her compensable low back injury.  Once respondent

declined to pay for medical treatment in connection with the claimant’s compensable low back

injury claimant sought treatment under the care of her primary care provider, Riverside Clinic. 

The claimant was subsequently referred by her primary care provider to Dr. Raymond Greaser, a

pain management specialist, for further treatment in connection with her compensable low back

injury.  The evidence preponderates that the medical treatment rendered to the claimant by the

provider at Riverside Clinic as well as the referrer therefrom to Dr. Raymond Greaser was

reasonably necessary in connection with the compensable low back injury.  

The assertion of respondent that the claimant’s medical treatment relative to the

compensable low back injury under the care of Dr. Greaser or Riverside Clinic was unauthorized

is not persuasive.  Ark. Code Ann. §11-9-514 (c) (1)-(2), provides that after being notified of an

injury either the employer or the insurance carrier shall deliver to the employee in person or by

certified or registered mail, return receipt requested, a copy of a notice approved or prescribed by

the Commission, which explains the employee’s rights and responsibilities concerning change of

physician.  If the injured employee is not furnished a copy of the notice, the change of physician

rules do not apply.  In the instant claim, the evidence reflects that the claimant signed an
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Employee’s Notice of Injury, Form AR-N, on November 2, 2007.  At the time the claimant signed

the afore she was an inpatient at St. Bernards Medical Center under medication in connection

with the October 30, 2007, injury.  While the claimant signed the Form AR-N on November 2,

2007, there is no credible evidence in the record to reflect that she was provided a copy of

document, as prescribed by statute.  Further, the exhibit offered in the record by respondent is a

photocopy of the front side of the document.  The back side of the Form AR-N, which contains

and explains the employee’s right and responsibilities concerning change of physician is not

included in the record.  Accordingly, the change of physician rules are not applicable in the instant

claim.

Permanent Physical Impairment

Permanent impairment is any physical functional or anatomical loss remaining after the

healing period has been reached.  Johnson v. General Dynamics, 46 Ark. App. 188, 878 S.W.2d

411 (1994).  An injured employee is entitled to the payment of compensation for the permanent

functional or anatomical loss of use of the body as whole whether the earning capacity of the

employee is diminished or not. Id.  In Polk County v. Jones, 74 Ark. App. 159, 164, 47 S.W.3d

904, 907 (2001), the court noted:

The Workers’ Compensation Act of 1993 directed the Commission 
to adopt an impairment-rating guide to be used in the assessment of
anatomical impairment, and the Commission adopted the AMA Guides.
Thus, in all cases where entitlement to a permanent impairment is 
sought by the claimant but controverted by the employer, it is the 
Commission’s duty to determine, using the AMA Guides, whether the 
claimant met his burden of proof.  This being the case, we hold that the
Commission can, indeed, should, consult the AMA Guides when 
determining the existence and extent of permanent impairment, whether
or not the relevant portions of the Guides have been offered into
evidence by either party.
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The claimant’s treating orthopedic surgeon, Dr. Spencer H. Guinn, assessed the extent of

the claimant’s anatomical impairment as a result of the October 30, 2007, compensable left hip

fracture at 15% to the whole person.  The October 13, 2008, report of Dr. Guinn set forth the

basis for the 15% whole person impairment in accordance with the American Medical

Association Guides to Evaluation of Permanent Impairment, 4th Edition.  During the course of

his May 26, 2010, deposition Dr. Guinn elaborate on the basis of the impairment rating assessed

the claimant and his use of the AMA Guides in arriving at same.  

In arriving at the claimant’s 15% whole person impairment rating, Dr. Guinn testified that

he relied on table 36, at page 3/76 of the Guides.  The October 13, 2008, chart notes of Dr. Guinn

regarding the claimant also reflects that he discussed the claimant’s physical restrictions, which

were also listed in the report of the physical therapist.  The claimant uses a cane, the left leg is

shorter that the right as a result of the injury and subsequent surgery, and the claimant uses a shoe

lift in her left shoe.  The evidence preponderates that the claimant has sustained a permanent

physical impairment of 15% to the body as a whole as a result of her October 30, 2007,

compensable left hip injury.  Respondent has controverted the 15 % whole person impairment of

the claimant.

AWARD

Respondent is herein ordered and directed to pay all reasonably necessary medical, 

hospital, nursing and other apparatus expenses growing out of and in connection with the

treatment of the claimant compensable low back injury of October 30, 2007, to include that

provided under the care of and pursuant to the referral of the medical providers of Riverside

Clinic subsequent to May 7, 2009, pursuant to Ark. Code Ann. §11-9-508 (a)(Repl. 2002).
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The respondent is further ordered and directed to pay to the claimant permanent indemnity

benefits to correspond with the 15% whole person impairment sustained as a result of the October

30, 2007, compensable left hip injury.  Said sums accrued shall be paid in lump without discount.

Maximum attorney fees are herein awarded to the claimant’s attorney at the maximum rate

on the controverted indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the maximum applicable rate pursuant to Ark. Code Ann.

§11-9-809, until paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE   

 


