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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On August 16, 2010, a pre-hearing conference was

conducted in this claim, from which a Pre-Hearing Order was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the parties contentions relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.

The testimony of Charles Hess, the claimant, coupled with medical reports and other

documents comprise the record in this claim.

DISCUSSION

Charles Wayne Hess, the claimant, with a date of birth of February 15, 1982, has a GED. 

The claimant testified that he commenced his employment with respondent on July 28, 2009.  The

claimant asserts that he sustained an injury within the course and scope of his employment with
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respondent-employer on February 27, 2010.

The testimony of the claimant reflects that on February 27, 2010, he performed the

employment duties of a central prep ingredient handler.  In describing his job duties as a central

prep ingredient handler claimant testified:

I was to prepare the ingredients for going into the product
for the batches that was made at the cook stands. (T. 7).

Claimant explained that the product made by respondent included Lasagna and Lean Cuisine

meals.  The claimant denies that he had been involved in any other accidents or been a party to

other disciplinary matters where he had been reprimanded by any supervisor during his

employment with respondent-employer prior to February 27, 2010.

The testimony of the claimant reflects that in February 2010, prior to February 27, 2010,

he was receiving treatment for a dental issue.  The claimant testified that he had undergone a

dental procedure, the removal of four wisdom teeth, under the care of Dr. James Phillips on

February 23, 2010.  The claimant returned to work the day following the February 23, 2010,

dental procedure.  

The claimant testified that during a typical work week at respondent-employer he worked

four (4) days a week, ranging from eight to ten hours a day.  The claimant’s testimony reflects

that he returned to work on February 24, 2010.  Claimant asserts that he was provided

medication, Hydrocodone, in connection with the February 23, 2010, dental procedure along with

instructions regarding the taking of the medicine.  The testimony of the claimant reflects that he

took the Hydrocodone to try to relieve his pain on February 24, 2010, from the wisdom teeth

removal.  The claimant assert that he did not feel that the taking of the medication on February
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24, 2010, caused him any difficulty in performing his job.  

The claimant did not work his full shift on February 24, 2010.  Regarding the afore, the

testimony of the claimant reflects:

I had went into work and we had a meeting, I believe it 
was for safety that day.  And I had talked to Thomas right after
he had gotten there and told him I was leaving work because of 
the fact being my mouth was bleeding profusely and my pain 
medication didn’t seem to be working enough to relieve the pain 
to where I could work. (T. 11).

The claimant identified Thomas Blackney as his supervisor.   The testimony of the claimant

reflects that in the course of the above conversation he informed Mr. Blackney that he was taking

pain medication.  The claimant asserts that his normal work schedule on February 24, 2010,

would have been from 12:57 p.m. until roughly 10:30 to11:00 p.m.   Claimant estimates that he

actually remained at work for about two (2) hours on February 24, 2010.

The claimant testified that after leaving work on February 24, 2010, he went home, took

some more pain medication and got back in bed.  The testimony of the claimant reflects that the

problem with his mouth bleeding subsided between the time he went home and the following day,

February 25, 2010.  The claimant testified that he worked on February 25, 2010, as scheduled. 

Claimant testified that he took pain medicine, Hydrocodone, before going in to work on February

25, 2010.  The claimant worked his entire shift on February 25, 2010.  Claimant denies having

difficulty performing his job on February 25, 2010.   

The claimant testified that he took pain medication, Hydrocodone, in connection with his

dental procedure before going to work on February 26, 2010.  The testimony of the claimant

reflects that he took the same dosage of pain medicine each day before going to work on February
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24, February 25, and February 26, 2010.  Claimant testified that he performed his normal work

duties for respondent on February 26, 2010, without difficulty.  Claimant acknowledged that he

was still having minor pains from the dental procedure on February 26, 2010.  

The claimant’s testimony reflects that aside from the February 24, 2010, conversation with

Thomas Blackney, he did not have a conversation with any other supervisor about taking

medication or his wisdom teeth removal.  The claimant denies that he was questioned about the

performance of his job by any supervisor between February 24, 2010, and February 26, 2010. 

The testimony of the claimant reflects regarding his job duties between February 24, 2010 and

February 26, 2010:

I was working in the crimp (phonetic) area.

Handling the raw meat, operating the walkie pallet jack,
the meat forming machine and mixing machine. (T. 15).

The claimant drove to work daily from his residence, and denied having any problems doing so

between February 24, 2010, through February 26, 2010.  Claimant testified that he typically took

his pain medicine right after 11:00 a.m., before going to work and clocking in at 12:57 p.m. 

Claimant took additional medication after going to work, usually around lunch time – which was

from 5:00 p.m. to 6:00 p.m., for pain relief in the lower jaw.

The testimony of the claimant reflects that his job duties on February 27, 2010, were no

different than those performed the preceding three (3) days.  In describing the performance of his

job duties and accidental injury on February 27, 2010, the claimant testified:

I was operating a walkie pallet jack, and was moving two
thousand pounds of meat that was in a plastic tote.  I was trying 
to put it in line with the other totes of meat and I didn’t realize how
close I was to the wall until I had already gotten too close to it and
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I tried to stop and couldn’t get the pallet jack to stop.  And I knew 
if I had lifted the handle all the way to make it stop it would throw
me off of it so I tried to slowly come to a halt and it still wouldn’t
do anything, it just continued sliding into the wall. 

I caught my hand between the handle and the wall. (T. 17-18).

The claimant’s right wrist was broken in the accident.  The claimant testified that the pallet jack

that he was operating at the time of the accident was the same one he had operated the three (3)

preceding shifts.  Following the February 27, 2010, accident, claimant testified regarding his

actions:

I had gotten hold of the person I was training back there
in the crimp zone who had the radio, had them call Mr. Blackney
and had Mr. Blackney meet me.   

The claimant was taken to the emergency room of NEA Baptist Hospital for medical

treatment.  The claimant underwent a drug test at the hospital with a resulting negative results at

7:52 p.m.   The claimant testified that the accident occurred between 1:30 p.m. and 2:00 p.m. 

The claimant was taken to the emergency room at 2:20 p.m. following the February 27, 2010,

accident.  The claimant remained at the emergency until his release on the same day.  

The claimant was released to light duty, one-hand restrictions.  At the time of his release

from the emergency room on February 27, 2010, claimant had in place a splint on his right wrist. 

The claimant was treated by Dr. Spencer H. Guinn, a Jonesboro orthopedic surgeon.  Claimant

testified that he continued to treat with Dr. Guinn in connection with the February 27, 2010, right

wrist injury through May 2010.  While the claimant was ultimately allowed to go back to work, he

did not return to the employment of respondent-employer.  Claimant testified that he did not work

any place from February 27, 2010, until September 29, 2010.  
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The testimony of the claimant reflects that for a period of seven (7) weeks he wore either

a splint or some other device on his injured right wrist.  The claimant asserts that he was unable to

work during the seven (7) week period that his wrist was in splint.  The claimant obtained

employment on September 29, 2010.  Claimant is right hand dominant.  With respect to the

impact of right wrist fracture on the performance of his normal everyday tasks, claimant testified:

It prevented me from writing like I normally do.  It also
prevented me from being able to drive correctly with my hands. (T. 21).

The claimant’s testimony reflects that he did not return to see Dr. Phillips once the

wisdom teeth procedure was performed on February 23, 2010.   Dr. Guinn was the only physician

to treat the claimant in connection with the February 27, 2010, right wrist injury, other than the

emergency medical personnel at NEA Baptist.  The claimant explained that he came under the

care of Dr. Guinn because that was the specialist that Ms. Blackwell, the plant nurse, scheduled

him with.  The testimony of the claimant further reflects that he was seen at the emergency room

of NEA Baptist Hospital because that is were he was taken by respondent-employer following the

February 27, 2010, accident.

Following the removal of the splint from his right wrist after the seven (7) week period,

the claimant testified regarding the limitations and difficulties he experienced:

Yes, and I’m still having difficulties with it in my current 
job.  I’m not able to bend it for a full range of motion without 
aggravating it and causing myself pain.  (T. 22-23).

The claimant maintains that he was required to use his right wrist in a consistent fashion while

employed by respondent-employer, explaining:

Repeatedly pushing and pulling on totes, removing bags
from the totes.  Anytime I had to do any type of work with the 
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product, having to use my hands to remove product or remove the 
ingredients from their containers. (T. 23).

Claimant asserts that with assistance he could have performed the above job seven (7) weeks

following the February 27, 2010, accident.  

The claimant was not returned to work by respondent following the February 27, 2010,

accident.  The claimant testified that his employment with respondent was terminated two (2)

weeks following the February 27, 2010, accident.  Regarding the reason for the termination of his

employment claimant testified:

They said I had violated company policy by not allowing
them to know that I was on medication for pain and that I also had
the medication on company property, without their notification. (T. 24).

The claimant further testified regarding the termination of his employment by respondent-

employer:

They called me in for a meeting after my two weeks of paid
suspension to let me know what was going on and that was when
I was told I was terminated. (T. 25).

While the claimant testified that he informed his supervisor, Thomas Blackney, on February 24,

2010, that he was on pain medication because of his wisdom teeth removal, he acknowledged that

he did not “formally” notify supervisory personnel of the medication.  With respect to his specific

conversation with Mr. Blackney on February 24, 2010, the claimant testified:

I told him that I was going home, and that I was unable to 
handle the pain and the bleeding that my mouth was doing and the
pain medications that I was on were not able to dull the pain enough 
for me to be able to work. (T. 24).

The claimant testified that he was permitted to leave work following the February 24, 2010,

conversation with Mr. Blackney.  
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During cross-examination, the claimant acknowledged that his deposition was obtained on

April 23, 2010.  The claimant acknowledged that when questioned during the April 23, 2010,

deposition about whether he  notified  respondent or supervisor that he was taking pain mediation

he responded that he had not.  Claimant denies that the above testimony regarding his

conversation with Mr. Blackney represents a change in his April 23, 2010, deposition testimony. 

The claimant asserts that his lack of disclosure of the February 24, 2010, conversation with Mr.

Blackney was not an improper response or inaccurate statement “because it had not been formally

done”. (T. 27).

The claimant confirmed that in describing the mechanics of the February 27, 2010,

accident during the April 23, 2010, deposition he testified that in relocating the tote of meat he

did not realize that he was as close to the wall as he was and that by the time he noticed it, it was

too late.  Claimant acknowledged that he did not relay during the deposition attempts to adjust

the machinery or the reverse it before the accident.  In the accident the claimant’s wrist was

caught between the handle of the pallet jack and the wall.  

The claimant acknowledged that the equipment that he was operating at the time of the

February 27, 2010, accident was an electric pallet jack, which is characterized as a piece of heavy

equipment.  The claimant concedes that while the drug test that was performed at 7:52 p.m. on

the day of the accident was negative, he was taking narcotic pain medication at the time of the

accident. The testimony of the claimant reflects that in taking the Hydrocodone for pain relief

from the dental procedure, he took one pill at or about 11:00 a.m. and another one during his

5:00 p.m. lunch break.  

The claimant received two (2) weeks of pay from respondent-employer following the
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February 27, 2010, accident before his employment was terminated.  The claimant also applied for

and received twenty-six (26) weeks of unemployment compensation benefits at the rate of

$210.00, plus $25.00, from the stimulus package.  The claimant testified that he received

unemployment benefits the entire time his arm was in a sling.  After the sling was removed

claimant looked for a job, however was unable to find one until September 29, 2010.  

The claimant is now working welding.  The testimony of the claimant reflects that welding

was his primary job before taking the position in the employment of respondent-employer.  The

claimant testified that he is earning as much welding as he earned in the employment of

respondent.  

The claimant’s employment was terminated on March 11, 2010, for violation of company

policy of having prescription drugs on the premises without notifying the employer, and for being

under the influence of prescription drugs without notifying the employer.

During redirection examination, the claimant testified that those present during the March

2010, meeting in which his employment was terminate were his supervisor, Mr. Blackney, and an

individual in the Human Resources Department.  Claimant maintains that during the meeting

discussion was had of the February 24, 2010, conversation he had with Mr. Blackney in which he

relayed that he was going home because he was on pain meds.  Claimant added that Mr. Blackney

did not have any response to the conversation.  The claimant testified that formal notification of

the prescription pain medications would have entail documentation of the medicines. (T. 31).  

With respect to his actions at the time of the February 27, 2010, accident, the testimony of

the claimant reflects:

I’m paying attention to where the other totes are at, if there’s
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any people inside the room with me, also making sure that nobody 
comes in the room, comes into the path where I’m going.  I have to
watch form where the walls are at, to any of the scale measuring 
equipment.  We also had a dumpster in there to be able to put the plastic
bags in that I was having to watch out for.  Ant then the drain systems.
(T. 32).

The claimant attributes the accident to the condition of the floor where he was working:

The friction textured material that they used on the floor had
been worn down from being there so long that it didn’t provide 
enough grip, even if you were just walking across the floor you 
would still slop on it. (T. 32-33).

Claimant maintains that by the time he realized how close he was to the wall it was too late to

stop the movement of tote, resulting in the injury.  Claimant testified that the pallet jack was

moving at the time he realized it was too late.  Claimant asserts that ideally, lifting the handle

would have stopped the pallet jack, however:

Because I had already tried everything else to try to get it to
stop, to slow down and I couldn’t stop it. (T. 33).

The claimant is of the opinion that the Hydrocodone that he took at 11:00 a.m. did not have any

effect on his ability to operate the pallet jack at the time of his injury – between 1:30 and 2:00

p.m.  Further the claimant disputes that the presence of the Hydrocodone caused him to be

inattentive or unable to handle the pallet jack.

During re-cross examination, the claimant testified that when he begin working for

respondent in July 2009, it was as an equipment setup person.  Thereafter, claimant went to work

as a central ingredient handler, where most of his work was done.  The claimant’s testimony

reflects that before the February 27, 2010, date he had never found himself in a position where he

was too close to the wall and ran into the wall with his pallet jack.  
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The medical in the record reflects that the claimant was seen at NEA Baptist Memorial

Hospital on February 27, 2010, at 2:30 p.m. for treatment of his right wrist injury.  The

emergency room admission record reflects Nestle U.S.A as the guarantor/employer.  The

claimant’s injury is described in the emergency room records as a “crush injury”.  (JX #1, p. 1-

13).  While at the emergency room on February 27, 2010, the claimant underwent a drug screen

test, which returned negative results.(JX. #1, p. 8-9).

On March 3, 2010, the claimant was seen in initial consult by Dr. Spencer H. Guinn, a

Jonesboro orthopedic surgeon, relative to the February 27, 2010, right wrist injury.  The chart

document relative to the afore visit reflects, in pertinent part:

PHYSICAL EXAM:   Pleasant male in no apparent distress.  Alert, 
oriented and responds appropriately to exam right upper extremity.
No skin changes or wounds.  Neurovascularly intact to sensory and
vascular exam.  Maximum tenderness is dorsally in the areas of the 
scapholunate. there is none in the snuff box.  There is mild at the 
distal radius.  None volarly.

X-RAYS: Three views of the wrist.  No obvious fractures or 
dislocations.  There maybe a tiny non-displaced fracture of the radial 
styloid, but it is only seen on one view.  Otherwise well aligned.

PLAN: I am going to place him into a velore wrist splint.  He is
going to wear it full time except for bathing.  One handed duty at
work.  I want to see him back in about 2 weeks.  If he is still 
having pain we will get an MR arthrogram of the wrist. (JX #1, p. 14-15).

The claimant was again seen by Dr. Guinn on March 22, 2010, in follow-up of his right wrist

injury, and relayed complaints of the wrist still being sore.  The March 22, 2010, chart note of the

claimant’s visit further reflects:

PHYSICAL EXAM: He is point tender over his radial styloid. 
No erythema, warmth or effusion.  Neurovascularly intact.
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X-RAYS: Three views of his wrist.  He does appear to have a 
small dislocated fracture of the radial styloid.

PLAN: I am going to have him remain in his thumb spica splint
full time except for bathing.  One handed activities only.  See 
him back in a month with x-rays. (JX #1, p. 17).

The claimant was again seen by Dr. Guinn on May 3, 2010.  Following his examination, and x-

rays, the claimant was referred to therapy for a home range of motion program.  The claimant was

advised to discontinue his splint. (JX #1, p. 18-20).

The record reflects the presence of a March 4, 2010, correspondence of Northeast

Arkansas Clinic authored by Dr. Melissa Yawn, M.D., and Dr. Jeffery Barber, D.O., expressing

the opinion the “being on hydrocodone will impair someone’s ability to operate heavy machinery”.

(JX. #2, p. 3).  In a May 10, 2010, responsive correspondence to respondents’ attorney, Dr.

James B. Phillips, MS, DDS, provided copies of the claimant’s discharge instructions and

prescription, both of which relayed that use of the medication will cause drowsiness, and directed

not to operated machinery while taking the medication. (JX #2, p. 4).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the medical record and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On February 27, 2010, the employment relationship existed when the claimant 

earned wages sufficient to entitle him weekly compensation benefits of $300.00/$225.00, for

temporary total/permanent partial disability.
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3. On February 27, 2010, the claimant sustained an injury arising out of and in the 

course of his employment which rendered him temporarily totally disable for the period

commencing February 28, 2010, and continuing through May 3, 2010.

4. The respondents shall pay all reasonable hospital and medical expenses arising out

of the compensable injury of February 27, 2010.

5. The respondents have controverted this claim in its entirety.

CONCLUSIONS   

The claimant sustained an injury to his right wrist while operating a pallet jack in the

employment of respondent-employer.  Claimant asserts entitlement to temporary total disability

through September 29, 2010, and medical benefits as a result of the injury.  Respondents contend

that the claimant’s claim is barred because the February 27, 2010, accident was substantially

occasioned by the use of prescription medication in contravention of the physician’s order,

pursuant to Ark. Code Ann. §11-9-102 (4) (B) (iv) (a).

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective dat of the afore provision.

Compensability

The claimant has been employed by respondent-employer since July 28, 2009.  There is

not a dispute regarding the claimant’s employment duties in the employ of respondent-employer. 

The evidence discloses that while the claimant initially worked as an equipment setup person, after

being assigned as an central ingredient handler claimant’s job duties consisted of operating the

walkie [pallet jack] and stacking totes of meat and other products.  
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The claimant’s shift begin at 1:00 p.m. and concluded at 10:30 or 11:00 p.m.  Between

5:00 p.m. and 6:00 p.m. the claimant was afforded a lunch break.  On February 23, 2010, the

claimant underwent outpatient dental surgery [extraction of four wisdom teeth] under care of Dr.

James B. Phillips, DDS.  The claimant was provided Hydrocodone for pain relief in connection

with the dental procedure.  The claimant was instructed not to operate machinery while taking the

medication [Hydrocodone].

The credible evidence reflects that the claimant took one Hydrocodone pill at 11:00 a.m.

on February 24, 2010; February 25, 2010, February 26, 2010, and February 27, 2010, for pain

relief before reporting for work at 1:00 p.m.   Further, the claimant took another Hydrocodone

pill during his 5:00 p.m. lunch break on February 25, 2010; and February 26, 2010, for pain relief. 

On February 24, 2010, the claimant reported for work, clocked in at his usual time, and

attended a safety meeting.  The claimant then informed his supervisor, Thomas Blackney, that he

would be unable to work because of the bleeding from his dental procedure and the fact that the

pain medication he was taking in connection with procedure was not effective relieving his pain. 

The claimant was permitted to leave work by his supervisor.

The claimant reported for work on February 25, 2010, and February 26, 2010, and

successfully discharged his regular job duties.  On February 27, 2010, the claimant took as single

Hydrocodone pill for pain relief in connection with the dental procedure at 11:00 a.m.  The

claimant then proceeded to work and clocked in at his regular time to commence perform his

regular duties at 1:00 p.m.  At approximately 2:00 p.m. the claimant sustained the crush injury to

his right writs while moving a plastic tote of meat.  The injury occurred when the claimant was
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attempting to put the tote of meat in line with the other totes of meat and did not realize how

close he was to the wall.  By the time he appreciated how close he was to the wall the claimant

attempted to stop the pallet jack, however was unable to do so.

The claimant was taken to the emergency room of NEA Baptist Memorial Hospital by

respondents where he received emergency medical treatment for his right wrist injury.  The

claimant arrived at the emergency room at 2:30 p.m. on February 27, 2010.  The claimant

underwent a drug screen test at 7:52 p.m. on February 27, 2010, which rendered a negative

results.

Ark. Code Ann. §11-9-102 (4) (B) (iv) (a), provides that a compensable injury does not

include an injury where the accident was substantially occasioned by the use of alcohol, illegal

drugs, or prescription drugs used in contravention of physician’s orders.  Subsection (b) of the

afore provision provides:

The presence of alcohol, illegal drugs, or prescription drugs 
used in contravention of a physician’s orders shall create a 
rebuttal presumption that the injury or accident was substan-
tially occasioned by the use of alcohol, illegal drugs, or 
prescription drugs used in contravention of physician’s orders.

In the instant claim, the drug screen test administered to the claimant following the February 27,

2010, accident did not disclose the “presence” of prescription medication, alcohol, or illegal

drugs.  The only evidence of the use of prescription medication by the claimant on the date of the

February 27, 2010, accident is the claimant’s testimony. 

The claimant was prescribed Hydrocodone by his dentist, Dr. James Phillips,  in

connection with the treatment of the dental procedure he underwent on February 23, 2010. 

Instructions provided the claimant relative to the Hydrocodone warned that the medication could
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cause drowsiness and prohibited operating machinery while taking same.  The evidence reflects

that at least two (2) hours lapse between the time the claimant took the single Hydrocodone pill

and when he clocked in for work at 1:00 p.m.  Further, the claimant performed his regular

employment duties for approximately an hour and a half before the occurrence of the work-

related accident.  

Respondents obtained opinion correspondence of March 4, 2010, from two (2) physician

reflecting that Hydrocodone will impair someone’s ability to operate heavy equipment.  There is

no evidence that either of the afore physicians examined the claimant in connection with the

February 27, 2010, right wrist injury, or has had any contact with the claimant.  Further, there is

no evidence in the record to reflects that either physician was familiar with the mechanism of the

claimant’s injury, the equipment being operated at the time of the injury, or the dosage of the

medication the claimant had ingested or when the claimant ingested the medication.    

There is no evidence that the claimant was drowsy on February 27, 2010, at the time of

the accident.  The claimant credibly denied being drowsy, or impaired as he performed his

employment duties on February 27, 2010.  The routine commenced by the claimant on February

27, 2010, prior to the accident was one that he had carried out accident free the two (2)

proceeding day, February 25, 2010 and February 26, 2010.  Specifically, the claimant took a

single Hydrocodone pill for pain relief at 11:00 a.m. before clocking in at work at 12:57 p.m. on

both days preceding February 27, 2010. 

 The claimant’s injury of February 27, 2010, was the product of an accident.  There is no

evidence in this record that the February 27, 2010, accident was substantially occasioned by the

presence of prescription drugs used in contravention of the physician’s orders.  As previously
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note, the drug screen test performed on the claimant’s urine on the date of the February 27, 2010,

accident was negative.  The evidence preponderates that the claimant has rebutted the

presumption that the February 27, 2010, accident was substantially occasion by the presence of

prescription drug used in contravention of the physician’s orders.  Telling Industries v. Petty,2010

Ark. App. 602; Curt Bean Transport, Inc. v. Hill, 2009 Ark. 760.  Respondents have

controverted the compensability of this claim in its entirety.

Medical Benefits

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer promptly 

provide for an injured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  What constitutes reasonably necessary

medical treatment is a question of fact for the Commission.  Dalton v. Allen Engineering Co., 66

Ark. App. 201, 989 S.W.2d 543 (1999).  

In the instant claim, the claimant was transported to the emergency room of NEA Baptist

Memorial Hospital, pursuant to the directions of respondents following the February 27, 2010,

compensable right wrist injury.  The claimant underwent a drug screen test, which yield a negative

result, during the February 27, 2010, emergency room visit.  Respondents are liable for cost of the

claimant’s medical treatment incurred during the February 27, 2010, emergency room visit, in that

the same was had pursuant to the directions of same.  Southern Hospitalities v. Britain, 54 Ark.

App. 318, 925 S.W.2d 81 (1996).  Additionally, the evidence discloses that the medical treatment

rendered to the claimant at the emergency room of NEA Baptist Memorial Hospital, was

reasonably necessary in connection with the treatment of the claimant’s February 27, 2010,

compensable injury.  Further, the evidence preponderates that the claimant was treatment under
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the care of Dr. Spencer H. Guinn, a Jonesboro orthopedic surgeon, pursuant to the directions of

respondents.  The medical treatment rendered to the claimant under the care of Dr. Guinn was

reasonably necessary in connection with the February 27, 2010, compensable right wrist injury. 

Respondents are liable for the claimant’s medical treatment under the care of Dr. Guinn, as well as

referrals therefrom.   Respondents have controverted the compensability of this claim in its

entirety.

Temporary Total Disability Benefits.

The claimant sustained a compensable injury to his right wrist in the February 27, 2010,

work-related accident.  An employee who has suffered a scheduled injury is entitled to temporary

total disability benefits or temporary partial disability benefits during his healing period or until he

returns to work.  Wheeler Construction Co., v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 833

(2001).

The evidence in the record reflects that following the occurrence of the February 27,

2010, compensable right wrist injury, the claimant was released to one-handed work by his

medical providers.  The claimant was suspended for two (2) weeks following the February 27,

2010, accident, during which time he received his regular pay.  At the conclusion of the two (2)

week period the claimant’s employment was terminated for violation of respondent-employer’s

policy regarding the presence of prescription medication on the work premises.  At the time of the

termination of his employment the claimant remained within his healing period with respect to the

compensable February 27, 2010, right wrist injury.

A claimant’s healing period has not ended when treatment is being administered for the

healing and alleviation of the condition.  The medical in the record reflects that as of the
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claimant’s May 3, 2010, visit to Dr. Guinn his right wrist fracture was healed.  The claimant was

directed to discontinue using his splint as well during the May 3, 2010, visit.  The evidence

preponderated that the clamant was temporarily totally disabled and within his healing period from

the date of the accident until May 3, 2010, when he reached the end of his healing period, and

correspondingly entitled to the payment of temporary total disability benefits.  Respondents have

controverted this claim in its entirety.

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total

disability benefits for the period beginning February 28, 2010, and continuing through May 3,

2010, at the weekly compensation benefit rate of $300.00.  Said sums accrued shall be paid in

lump without discount.  Respondents may claim credit for unemployment compensation benefit

received by the claimant during the afore period, pursuant to Ark. Code Ann. §11-9-506 (b).

Respondents are further ordered and directed to pay all reasonably necessary and related

medical, hospital, nursing and other apparatus expenses growing out of and in connection with the

treatment of the claimant’s February 27, 2010, right wrist injury, to include medical related

milage.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809, 

until paid.  

IT IS SO ORDERED.

________________________________________________
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Andrew L. Blood, ADMINISTRATIVE LAW JUDGE  


