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STATEMENT OF THE CASE

A hearing was held on July 26, 2010, at 1:30 p.m. in

Springdale, Arkansas.  This hearing was set as a result of the

Respondent’s Motion to Dismiss, which was filed on June 4, 2010.

The Respondent’s Motion to Dismiss was made Commission’s

Exhibit No. 1 to the hearing. The remainder of the Commission’s

entire file was made Commission’s Exhibit No. 2 and incorporated by

reference in the transcript of the current hearing.  

Notice of the Respondent’s Motion and the scheduled hearing

was provided to the claimant at his last known address, by

certified mail return receipt requested.  The U. S. Post Office has

not returned this notice, nor has the post office returned the

appropriate receipt verifying delivery.

The claimant has made no response to the Respondent’s Motion.

Nor, did the claimant appear in person or by authorized

representative at the scheduled hearing on the Motion.
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 DISCUSSION

The Commission’s file reflects that on August 9, 2009, the

claimant completed an AR-C alleging an injury as the result of a

specific employment-related incident on July 14, 2009. Although the

entire form is in Spanish, the claimant apparently requested every

conceivable type of benefit offered by the Act, and some additional

ones that he wrote in. The respondent’s subsequently denied the

occurrence of any compensable injury and controverted this claim in

its entirety. Thus, the present claim represents a claim for

initial benefits, under Ark. Code Ann. §11-9-702(a).  

The Commission’s file reflects that the claimant subsequently

requested a Legal Adviser conference on November 23, 2009. The

respondent declined to participate in any Legal Adviser conference

or mediation.  As a result, the Legal Adviser returned the file to

the Clerk with a request that it be assigned to an Administrative

Law Judge for hearing. However, I cannot find any written request

for such a hearing on the part of the claimant.  

Once this case was assigned to me for a hearing, a pro se pre

hearing questionnaire form was sent to the claimant on December 29,

2009.  This form was accompanied by a letter advising the claimant

that before any further action could be taken in his case, he would

need to complete and return this pro se questionnaire.  No response

to this letter was ever received from the claimant and the

prehearing questionnaire was never completed and returned. 

On February 3, 2010, the claimant was again sent a letter by

the Commission, essentially requesting the status of his case.  In
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this letter, the claimant was advised that the prehearing

questionnaire that had been provided him had never been completed

and returned. He was again advised that no further action could be

taken in his case until that document had been completed and

returned.  Finally, he was requested to advise the Commission

within 30 days if he wished to pursue his claim. Another copy of a

blank pro se prehearing questionnaire was attached to this second

letter. Again, no response was ever received from the claimant.

 On June 4, 2010, the respondent’s filed their Motion to

Dismiss. The Commission’s file clearly reflects that the claimant

has taken absolutely no action whatsoever to pursue his claim,

after the failed mediation.  The only logical conclusion that can

be drawn from this total lack of activity, is that the claimant has

abandoned his case. In any event, there is no logical reason to

allow the claimant’s mere filing of an AR-C to continue to toll the

statute of limitations. It is my opinion that the Respondent’s

Motion is well taken and that this claim should be dismissed for

the claimant’ failure to request a hearing within six months after

filing and for the claimant’s failure to diligently prosecute his

case. However, this dismissal is without prejudice to the refiling

of this claim within the time period allotted by Ark. Code Ann.

§11-9-702(a). 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this

claim.



Hernandez-F907170 -4-

2. On August 13, 2009, the claimant filed an

initial claim for benefits that were

attributable to an alleged employment-

related injury on July 14, 2009.

3. With the exception of a request for a

Legal Adviser conference or mediation,

the claimant has taken absolutely no

action to pursue his claim. Specifically,

he has made no request for a hearing

within the six months following the

filing of the claim.

4. The respondent has filed a Motion to

Dismiss this claim without prejudice and

such a dismissal is appropriate under

both Ark. Code Ann. §11-9-702 (a)(4) and

Commission Rule 90.13.

ORDER

Pursuant to the authority of Ark. Code Ann. §11-9-702(a)(4)

and Commission Rule 90.13 of the Commission, I find that this claim

should be and hereby is dismissed in its entirety. This dismissal

is without prejudice and subject to refiling within the time period

allotted by Ark. Code Ann. §11-9-702(a).

IT IS SO ORDERED.   

                                                           
                              MICHAEL L. ELLIG
                              ADMINISTRATIVE LAW JUDGE
                                         


