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STATEMENT OF THE CASE

On October 22, 2009, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on August 12, 2009, and a pre-hearing order was filed on

August 13, 2009.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On August 6, 2008, the claimant sustained a compensable

injury to his left shoulder.

3. The claimant’s compensation rates are $522 for temporary

total disability and $397 for permanent partial disability.
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By agreement of the parties the issues to litigate are limited

to the following:

1. Impairment rating.

2. Wage loss.

3. Attorney’s fees.

4. Credit for permanent partial disability paid if benefits

awarded.

Claimant’s contentions are:

“Claimant contends that he is entitled to a
15% anatomical rating and wage loss in excess
of his impairment rating.”

Respondents’ contentions are:

“The respondents contend the claimant has not
obtained a valid permanent anatomical
impairment rating supported by Fourth Edition
of the AMA Guidelines and therefore is not
entitled to any PPD benefits.  Since the
claimant does not have a valid rating and is
not entitled to permanent anatomical
impairment he does not qualify for wage loss.”

The claimant is a forty-year-old male who sustained an

admittedly compensable injury to his left shoulder while employed

by the respondent.  The two main issues in this matter are the

determination of an impairment rating regarding the claimant’s

admittedly compensable left shoulder injury and whether or not the

claimant is entitled to wage loss in this matter and, if so, the

amount of that wage loss.  The claimant drove commercial trucks for

the respondent.  He was a local driver and delivered oil rig

equipment to oil and gas sites.  The claimant’s work also required

him to do overhead lifting, overhead work, and operate large hoses

that water would be pumped through.
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The claimant was injured while operating a four-inch line in

the same fashion that one might operate a water hose.  The claimant

testified that after an hour “I couldn’t hardly raise my arm.”  He

then sought medical treatment at the local emergency room and later

came under the treatment of Dr. Keith Bolyard for his left shoulder

difficulties.

Dr. Bolyard performed surgery on the claimant on October 22,

2008.  An excerpt from the surgical note states:

“PREOPERATIVE DIAGNOSIS: Left shoulder AC
joint arthrosis.

POSTOPERATIVE DIAGNOSES:
1. Left AC joint arthrosis.
2. Minimal undersurface tear of rotator

cuff.
3. Mild glenohumeral synovitis.

OPERATIVE PROCEDURE:
1. Left shoulder arthroscopy with

arthroscopic AC joint resection.
2.   Left shoulder subacromial bursectomy.
3.   Left shoulder glenohumeral debridement of
     underside of rotator cuff tear, minimal 
     and debridement of mild glenohumeral    
     synovitis.”

The claimant continued to treat with Dr. Bolyard after the

surgery and had physical therapy.  During this time period, the

claimant was also continuing to work for the respondent in the

light duty office setting.  The claimant was under restrictions

which included no lifting over fifteen pounds and no use of the

left arm including driving.  This continued until February 3, 2009,

when the claimant was released by Dr. Bolyard to return to work

without restrictions.  The claimant at that time returned to his

regular work duties with the respondent.
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However, on February 24, 2009, the claimant again saw Dr.

Bolyard and the following is an excerpt from a progress note from

that visit:

“Mr. Heaslet is forty-eight years old.  He
follows up with his left shoulder.  He is
status post arthroscopic debridement.  We
tried to send him back to work.  He says he
did half way decent for two weeks and then the
last two weeks has been misery with recurring
pain in the left shoulder.  He points to the
area of the lateral deltoid area today.  He
has no discomfort that he describes today in
his left shoulder.” 

The impression given in the progress note from that visits states:

“IMPRESSION: Overuse of left shoulder status
post arthroscopy and non use.” The plan
states, “I may have tried to get him back to
work too soon.  He seemed happy with it last
visit.  He had full range of motion and
minimal tenderness over his scar.”

The claimant was given an MRI arthrogram on June 2, 2009, which was

reviewed by Dr. Bolyard at the claimant’s June 9, 2009, visit.  The

following is an excerpt from that progress note: 

“The result of his MRI are described as a
partial tear of the rotator cuff with a
feeling defect noted on the arthrogram.  To me
this is consistent with our findings of the
undersided pathology that was debrided.  This
was just posterior to the bicep tendon.
Overall, I do not think I have a surgical
option for him.  I do think a visualization of
the rotator cuff and possible reefing would be
a predictable benefit in this patient.”

The progress note from that day also reflects that Dr. Bolyard has

no additional medical suggestions for the claimant at this time.

The claimant then underwent a functional capacity evaluation.

This evaluation was reviewed by Dr. Bolyard at the claimant’s June
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23, 2009, visit.  In the progress note from that visit, Dr. Bolyard

stated that the claimant can “do some 40-pound lifting, but overall

only a 20-pound maximum with any frequent movement of objects in

the light duty definition.”  The progress note also stated:

 “It is difficult to assign impairment as he
did not pass the validity testing in his
functional capacity exam.  This is noted in
the summery, as well as the body of the exam.
Considering his functional capacity exam
findings, surgery, and his MRI report, I would
rate him as a permanent partial impairment at
15% for the left upper extremity.”

On September 25, 2009, Dr. Bolyard authored a letter regarding the

claimant which stated in part, “Mr. David Heaslet’s body as a whole

impairment is 9%.”

After review of the A.M.A. Guides, the claimant’s surgical and

medical history, functional capacity evaluation, and the opinions

of Dr. Bolyard, I find that the claimant’s impairment to his left

upper extremity is 15 percent.  My finding is in agreement with Dr.

Bolyard’s opinion and assessment in this matter.  I also agree with

Dr. Bolyard that the A.M.A. Guides would translate the claimant’s

15 percent left upper extremity impairment to 9 percent to the body

as a whole.  Inasmuch, I find that the claimant is entitled to an

impairment rating of 9 percent to the body as a whole.

The claimant has also requested that the Commission consider

his entitlement to wage loss.  To determine this, we must consider

the facts of this case including the claimant’s age, education,

work history, willingness to work, and his permanent restriction

limitations.
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Here, the claimant is forty-eight years of age and completed

school to the tenth grade.  At that time, he left school and began

working in a coal mine running heavy equipment.  After his time in

the coal mine, the claimant received a GED through the help of the

United States Air Force.  He was enlisted into the Air Force and

performed the duties of a security guard while serving in the

military.  The claimant also worked at a pest control company

removing dirt from under houses so that the exterminator could

place chemicals throughout the underside of homes.  After his time

with the pest control company, the claimant began to do some

construction work.  He performed small jobs on his own and was

employed with different construction companies.

The claimant then began driving commercial trucks.  This truck

driving was not over the road but instead local driving and the

claimant was employed by several different companies.  The claimant

then started to work for the respondent as a local driver hauling

oil field equipment.  While employed by the respondent, the

claimant was making $16.50 per hour.  The claimant’s employment was

terminated with the respondent due to their lack of job

availability within the claimant’s restrictions, after they became

permanent restrictions.

The claimant’s permanent restrictions, as set by Dr. Bolyard,

are that of light duty restrictions with only a twenty pound

lifting maximum with any frequent movement of objects.  This is

inside the light duty definition.  It is also clear that the

claimant can no longer drive a commercial truck.  The claimant
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testified that he is now unable to drive a commercial truck and I

find his testimony to be credible.  It is also evidenced by the

claimant’s attempt to return to driving a commercial truck when he

was released by Dr. Bolyard on February 2, 2009.  At that time, the

claimant returned to regular duty work.  However, due to the

claimant’s left shoulder difficulties, he was unable to perform the

task of truck driving and found himself again in considerable pain

with increasing left shoulder difficulties.  This is evidenced both

in the claimant’s testimony and the medical records supplied by

both the claimant and the respondents in this matter.

I do believe that the claimant’s willingness to work is

evidenced in this case as shown by his attempt to return to work

and try to continue operating a commercial truck.  Also, the

claimant testified that he has and continues to look for employment

while he is not employed at this time.  This includes contacting

several companies looking for a role as a supervisor which would

allow him to work inside his restrictions.  I do agree that the

claimant might be able to work in the role of a supervisor after

having been present for his testimony to the Commission and given

his long work history in both truck driving and the construction

industries.  But after many attempts he has been unable to find a

job as a supervisor.  The claimant could find and perform light

factory work at a much reduced wage.

The claimant has suffered a loss in his wage earning capacity

as a result of his compensable injury.  It was the claimant’s

credible testimony that he was earning $16.50 per hour while
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employed by the respondent.  The vast majority of the jobs that the

claimant can now perform, given his physical restrictions, would

severely limit his income potential.  After reviewing all the

relevant matters submitted into evidence by the parties, it seems

clear that the claimant can now expect to earn a greatly reduced

wage.  The job pool that the claimant is now limited to is also

severely restricted by his permanent physical restrictions.  This

in combination with his decreased wage earning potential makes the

claimant have a wage loss that would be equivalent to 11 percent

impairment to the body as a whole.  This is over and above the

claimant’s whole body impairment of 9 percent that I have

previously determined.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on August 12, 2009, and contained in

a pre-hearing order filed August 13, 2009, are hereby accepted as

fact.

2. The claimant has proven by a preponderance of the evidence

that he is entitled to a whole body impairment of 9 percent as a

result of his admittedly compensable left shoulder difficulties.
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3. The claimant has proven by a preponderance of the evidence

that he suffered a wage loss that would be equal to 11 percent to

the body as a whole.

4. The claimant’s attorney is entitled to an attorney’s fee in

this matter as set out by the Arkansas Workers’ Compensation Act.

5. The respondents are entitled to a credit for permanent

partial disability benefits previously paid in this matter,

although they have controverted all of the benefits awarded herein.

ORDER

The respondents are to pay the claimant an impairment rating

of 9 percent to the body as a whole.  The respondents are also to

pay the claimant wage loss in an amount equal to an 11 percent

impairment rating to the body as a whole over and above the 9

percent impairment to the body as a whole found in this matter.

The respondents are entitled to a credit for any permanent

partial disability benefits previously paid to the claimant.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.
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This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


