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ATA WORKERS’ COMPENSATION TRUST,         RESPONDENT
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Springdale, Washington County, Arkansas.

Claimant represented by JAMES EVANS, JR., Attorney, Springdale,
Arkansas.

Respondents represented by LEE WARDEN, Attorney, Fort Smith,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on March 29,

2010, in Springdale, Arkansas.

A pre-hearing order was entered in this case on February 9,

2010.  This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time. Immediately prior to the commencement of the

hearing, a clerical error was corrected to reflect that Risk

Management Resources was the third party administrator for the

self insured employer, rather than an insurance carrier.  A copy of

this pre-hearing order was made Commission’s Exhibit No. 1 to the

hearing.
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The following stipulations were offered by the parties and are

hereby accepted:

1. On June 6, 2008, the relationship of employee-self

insured employer-TPA existed between the parties.

2. The appropriate weekly compensation benefits are $522.00

for total disability and $392.00 for permanent partial

disability.

3. The claim has been controverted in its entirety.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant sustained a compensable injury to

her right knee on June 6, 2008.

2. The claimant’s entitlement to medical services, temporary

total disability benefits from July 1, 2008 through

August 15, 2008, permanent partial disability for

permanent physical impairment, and appropriate attorney’s

fees.

In regard to these issues, the claimant contends:
  
“Claimant was injured on June 6, 2008, when
she stepped off a platform injuring her right
knee. That claimant is entitled to medical
attention from Dr. Kris Hanby and Dr. Joseph
O’Connell for as long as the physician
determines necessary. Claimant in the
alternative is entitled to temporary total
disability, permanent partial disability of 45
percent to the right lower extremity.”
 

In regard to these issues, respondents contend:

“The respondents will contend that the
claimant’s injury does not meet the definition
of a compensable injury under the Arkansas
Workers’ Compensation Act. Without waiving
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other defenses, the respondents contend that
the claimant was not performing employment
services at the time of her injury.”

 DISCUSSION

I. COMPENSABILITY

The first issue to be addressed is the question of whether the

claimant sustained a compensable injury to her right knee, on June

6, 2008. The burden rests upon the claimant to prove all of the

elements necessary to establish this compensable injury.

The first of these elements are found in Ark. Code Ann. §11-9-

102(4)(D). Under this subsection, the claimant must prove by

medical evidence, the actual existence of the physical injury or

damage, which is alleged to be compensable. Further, the claimant

must prove that the actual existence of this physical injury or

condition is supported by “objective findings”, as that term is

defined by Ark. Code Ann. §11-9-102(16)(A)(i).

In the present case, the medical evidence presented proves the

actual existence of physical injuries or damage involving the

claimant’s right knee.  These consist of arthritic and degenerative

changes to the knee joint and a large tear of the medial meniscus.

The existence of this diagnosed physical damage is clearly

supported by purely “objective” findings which are in the form of

abnormalities noted on various radiographic studies and visual

observations made by Dr. Kris Hanby, during the diagnostic and

corrective arthroscopy that he performed on July 1, 2008. Thus, I

find that the claimant has satisfied the requirements for a

“compensable injury” as set out in Ark. Code Ann. §11-9-102(4)(D).
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Next, the claimant must prove that these medically established

and objectively documented physical injuries or damage satisfy the

definitional requirements for a “compensable injury” that are

contained in Ark. Code Ann. §11-9-102(4)(A)(i). These defintional

requirements are:

(1) The physical injury or damage must arise

out of or occur in the course of the

employment.

(2) The physical injury or damage must be

caused by a specific incident.

(3) The physical injury or damage must be

identifiable by time and place of

occurrence.

(4) The physical injury or damage must result

in internal or external physical harm to

the claimant’s body.

(5) The physical injury or damage must be

such as to require medical services or

result in disability.

The claimant testified that, prior to June 6, 2008, she had

not suffered any injuries to her right knee. She further testified

that, prior to June 6, 2008, she had never experienced any

difficulties with her right knee, particularily no difficulties

that required medical services or limited her physical activities.

In this regard, the claimant appeared a credible witness. There is

also no evidence that would refute her testimony.
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The claimant further testified that, on June 6, 2008, she had

been employed by the respondent for approximately three years.  She

described her primary employment duties as interviewing and

assigning perspective clients.  However, at that particular time,

she had also volunteered to assist in conducting court ordered DWI

classes on Saturdays. 

The claimant described the circumstances and events

surrounding the alleged incident and injury in the follow manner.

After being at work for a period of time on June 6, 2008, she

decided to take her break, smoke a cigarette, and sit in the sun.

She left her assigned area (apparently, in a detached house

trailer) and was proceeding to one of the designated break or

smoking areas. In order to reach this destination, she was required

to enter and pass through the main building that housed most of the

respondent’s operation.  While going to her intended destination,

she passed the office of Brenda Hodges, one of the directors or

supervisors for the respondent. As she walked by Ms. Hodges’

office, Ms. Hodges called out to her and told her that she wanted

to discuss the claimant’s handling of the upcoming Saturday DWI

course. She responded to Ms. Hodges that she was on her way to take

her break.  She suggested that Ms. Hodges accompany her and discuss

the matter in the break area, to which Ms. Hodges agreed.  As she

was proceeding to the break area, accompanied by Ms. Hodges, she

stepped down from a concrete sidewalk to a wood deck, with her

right foot, and immediately felt a sudden pain and heard a pop in

her right knee. She staggered over to a nearby chair and sat down.
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She informed Ms. Hodges that she was in too much pain to carry out

their planned discussion and needed to have her knee seen about by

a doctor. She then went back to her assigned work area and reported

the incident and her difficulties to her immediate supervisor. At

that time, she also completed the initial incident reports, left

the facility, and went to Dr. Al Gordon’s office for evaluation and

treatment.  

This description of the events surrounding this incident,

given by the claimant, coincides with the testimony of Ms. Hodges.

In her testimony, Ms. Hodges stated that on June 6, 2008, she

observed the claimant going down the hallway of the main building

in front of her office.  She called out to the claimant and advised

the claimant that they needed to talk about the upcoming DWI

counseling session.  She stated that the claimant invited her to

accompany the claimant outside to the break area, so the claimant

could smoke, while they were discussing this matter.  Ms. Hodges

agreed to do so, and followed the claimant out to the break area.

It was also Ms. Hodges’ testimony that it was necessary for her to

find out whether the claimant was prepared for the Saturday DWI

program and that she needed to talk to the claimant about this as

soon as possible. After they got outside in the break area, Ms.

Hodges noticed that the claimant appeared to be in significant

pain. She inquired if the claimant was okay and that the claimant

advised her that she was not. The claimant then left the break area

and Ms. Hodges returned to her office. It was Ms. Hodges’ testimony

that, had the claimant not been hurting or had nothing else
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happened, they would have discussed the DWI course at that

particular time, regardless of whether or not the claimant was on

break.  

The claimant’s testimony concerning the circumstances

surrounding the onset of her right knee difficulties also coincides

with the medical evidence. There is no evidence that the claimant

sought any medical services for difficulties with her right knee,

prior to June 6, 2008. However, on that date, she apparently

consulted Dr. Al Gordon, her family physician. Although the rather

sketchy record provided by Dr. Gordon does not give any indication

of the claimant’s complaints or the purpose of the claimant’s

visit,  the subsequent reports of Dr. Tommy Hinton and Dr. Kris

Hanby show that the claimant was referred to them by Dr. Gordon for

right knee difficulties. The history of these difficulties, as

recorded by Dr. Hanby, is essentially identical with the

description given by the claimant in her testimony.

After consideration of all the evidence presented, it is my

opinion that the claimant’s description of the events and

circumstances, occurring on June 6, 2008, is a credible and an

accurate depiction of these events and circumstances. However,

these proven circumstances and events must then be considered in

light of the provisions of Ark. Code Ann. §11-9-102(4)(A)(i) and

Ark. Code Ann. §11-9-102(4)(B)(iii).

 The foregoing factual circumstances show that the claimant

was involved in a specific incident or accident on June 6, 2008.

The  stepping down on her right foot from the elevated sidewalk to
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the lower wooden deck, when  coupled with the claimant’s weight of

222 pounds, would reasonably result in significant stress and

trauma on the claimant’s right knee. This stress or trauma could

clearly be sufficient to reasonably produce tearing and damage to

the claimant’s medial meniscus of her right knee, particularly if

there was already pre-existing degenerative fraying of this

meniscus.  The absence of any previous symptoms in this knee,

coupled with sudden and immediate onset of the symptoms

contemporaneous with this incident, would transform in this

specific incident or accident from a reasonably possible cause to

the likely or probable cause of the medically established and

objectively documented physical injury or damage giving rise to

these symptoms (the tear of the medial meniscus).  

The factual circumstances and events surrounding this specific

incident show that it occurred on the employer’s premises and

during the claimant’s regular working hours. Although, at the time

of this incident, the claimant may have been proceeding to the

break area to smoke a cigarette, she was also obviously intending

to perform employment services during this same time (i.e.

discussing the planning and preparation of an upcoming DWI class

with one of her supervisors). The fact that this discussion may not

have taken place, due to the occurrence of the claimant’s

accidental injury, is immaterial. The evidence undisputedly shows

that the claimant was going to be expected to perform services that

benefitted the respondent employer during this particular time.

Thus, the facts in this case are not only similar, but are in fact
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stronger, than those in the case of White v. Georgia Pacific

Corporation, 339 Ark. 474, 6 S.W. 3d 98 (1999), and Ray v.

University of Arkansas, 66 Ark. App. 177, 990 S.W. 2d 558 (1999).

In these latter cases, the evidence only showed that the claimant

was generally expected to perform employment services during break

and not that they were actually expected to do so during the

particular break, during which the accident and injury occurred.

I find these cases to be controlling on the question of whether

this case is expressly excluded from the definition of a

”compensable injury” by Ark. Code Ann. §11-9-102(B)(iii).

Based on the evidence presented, I find that the claimant has

proven that the specific incident on June 6, 2008, was the likely

or probable cause or contributing factor of her right knee

difficulties, in the form of a large tear of the medial meniscus.

I further find that this accident and injury arose out of and

occurred in the course of her employment with the respondent, was

caused by a specific incident, is identifiable by time and place of

occurrence, and occurred while the claimant was performing

employment services for the respondent.  Thus, the claimant has

satisfied the first three definitional requirements of Ark. Code

Ann. §11-9-102(4)(A)(i) and establish that §11-9-102(4)(B)(iii) is

inapplicable to this claim.

The medical evidence presented clearly shows that this injury

caused extensive internal physical damage or harm to the claimant’s

right knee. The nature and extent of the claimant’s injury proven

by the medical evidence, would be sufficient to show that such an
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injury reasonably required medical services and would produce some

disability. Thus, I find that the claimant has satisfied the final

two definitional requirements for a “compensable injury”, under

Ark. Code Ann. §11-9-102(4)(A)(i).

In summary, it is my opinion that the greater weight of the

credible evidence proves that, on June 6, 2008, the claimant

sustained a “compensable injury” to her right knee. Thus, she would

be entitled to appropriate benefits under the Act for this

compensable injury.

II. BENEFITS

Ark. Code Ann. §11-9-508 would clearly entitle the claimant to

medical services for her compensable right knee injury.  However,

the claimant must still show that the medical services she actually

received would, in fact, represent such “reasonably necessary”

medical services.

In order to meet this burden, the claimant must show that the

medical services provided were necessitated by or connected with

her compensable knee injury. Further, she must prove that these

medical services were reasonable, in light of the potential benefit

these services offered in restoring or maintaining the claimant at

as near her preinjury state as the permanent character of her

injury would allow. 

The greater weight of the evidence shows that the medical

services provided the claimant for her right knee difficulties by

and at the direction of Dr. Al Gordon, Dr. Tommy Hinton, and Dr.

Kris Hanby were all necessitated by or connected with the
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claimant’s compensable injury of June 6, 2008. Further, the greater

weight of the evidence shows that these services were of a type and

duration commonly recognized and widely employed by the general

medical community for the evaluation and treatment of knee

injuries, such as that experienced by the claimant.  Further, the

evidence shows that these medical services actually accomplished

their intended purposes of accurately determining the nature and

extent of the claimant’s compensable injury, correcting or

stabilizing the actual physical damage caused by the compensable

injury, and reducing the claimant’s physical distress and

limitations caused by the compensable injury.

Thus, I find that the medical services provided to the

claimant for her right knee difficulties by and at the direction of

Dr. Al Gordon, Dr. Tommy Hinton, and Dr. Kris Hanby represent

“reasonably necessary medical services” within the meaning of Ark.

Code Ann. §11-9-508. Pursuant to the provisions of this subsection,

the respondents are liable for the expense of these services,

subject to the medical fee schedule.

Next, is the matter of the claimant’s entitlement to temporary

total disability benefits from July 1, 2008 through August 15,

2008. In order to be entitled to such benefits, the claimant must

prove by the greater weight of the credible evidence that, during

this time, she continued within her healing period from the effects

of her compensable injury and had not “returned to work”. (The

claimant’s compensable injury is a “scheduled” injury under Ark.

Code Ann. §11-9-521 and her entitlement to both temporary and
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permanent partial disability benefits is controlled by this

subsection). 

The issue of the duration of the healing period is a medical

question, which must be resolved on the basis of the greater weight

of the credible evidence presented. Ark. Code Ann. §11–9-102(12)

defines the healing period as that time for the healing of the

actual physical injury or damage resulting from the employment-

related accident. Applicable case law provides that the healing

period continues until the actual physical injury or damage from

the employment-related accident has resolved, or at least

stabilized at a level where nothing further in the way of time or

medical treatment offers a reasonable expectation of improvement.

In the present case, the medical evidence presented shows that

the claimant remained under active medical treatment for her

compensable right knee injury from June 12, 2008 through August 8,

2008. On that latter date, Dr. Hanby, her primary treating

physician, indicated that her physical examination showed that the

surgical wounds had healed, that sensation in the knee area was

intact, that she had a good range of motion of her knee, that there

was no effusion of the knee, that there was no tenderness to

palpitation of the knee, and that her gait appeared good. Dr. Hanby

indicated that she might subsequently require a steroid injection.

However, he released the claimant from further scheduled follow up,

at that time, to return to see him only on an as needed basis.

There is no indication that the claimant sought any further medical

services for her knee, until she returned to Dr. Hanby on June 17,
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2009.  At that time, Dr.  Hanby noted the presence of some

symptoms, but recommended no further active treatment, at the tiem

fo this visit.  He also assessed a permanent physical impairment

for the claimant’s compensable knee injury.

Based upon this medical evidence, I find that the claimant has

proven that she continued within her healing period from the

effects of her compensable injury from the date of its occurrence,

on June 6, 2008 through August 8, 2008.  However, as she has not

proven that her healing period continued after August 8, 2008, she

would not be currently entitled to an award of any temporary total

disability benefits, after that date.

Next, is the matter of the claimant’s “return to work”.

Apparently, the claimant continued working for the respondent

through June 30, 2008, as she is not seeking any temporary total

disability benefits until the surgery on July 1,2008.  At the

hearing, the claimant testified that she again returned to work for

the respondent two to three weeks following this surgery.  The

respondent has offered no payroll records which would delineate the

exact period that the claimant was off work.  In his report of July

9, 2008, Dr. Hanby indicated that the claimant was to remain off

work for another week or two after July 9, 2008. Unfortunately, in

his report of August 8, 2008, Dr. Hanby gave no indication of

whether the claimant had returned to work.

After consideration of all the evidence presented, it is my

opinion that the claimant has proven by the greater weight of the

credible evidence that she was “off work”, due to the effects of
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her compensable injury, from July 1, 2008 through July 21, 2008.

I find that the claimant is entitled to temporary total disability

benefits for her compensable right knee injury for this period.

The final matter concerns the claimant’s entitlement to

permanent partial disability benefits. As the claimant’s

compensable injury is to a portion of her body that is “scheduled”

under Ark. Code Ann. §11-9-521, the claimant would be limited to

permanent partial disability benefits based solely upon permanent

physical impairment.   

The burden rests upon the claimant to prove the existence and

extent of permanent physical impairment. Further, the existence and

extent of permanent physical impairment must be based upon

objective and measurable physical findings. The extent of permanent

physical impairment must be calculated in a manner that conforms to

the Commission’s official rating Guide, which would be the American

Medical Association’s Guides to the Evaluation of Permanent

Impairment (fourth edition). The compensable injury must also be

the “major cause“ of the degree or percentage of permanent physical

impairment awarded.  Finally, it is the duty of this Commission,

rather than any medical expert, to determine the existence and

extent of any permanent physical impairment, in a manner that

conforms to the various requirements of the Act. Clearly, expert

medical opinion on the existence and extent of  permanent physical

impairment still remains relevant and useful. However, in order for

such expert opinion to be considered, it must be stated “within a
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reasonable degree of medical certainty” and must otherwise conform

to all of the various requirements imposed by the Act.

In the present case, the only expert medical opinion offered

on the existence and extent of permanent physical impairment is the

assessment made by Dr. Hanby in his report of July 17, 2009. In

this report, Dr. Hanby concluded that, employing the methods

provided by the American Medical Association’s Guides to the

Evaluation of Permanent Impairment (fourth edition), the claimant’s

meniscal tear entitled her to a 2 percent permanent physical

impairment of her lower extremity or a 1 percent impairment to the

body as a whole.

A review of the Guide shows that table 64 on page 85

recommends a 2 percent permanent physical impairment to the lower

extremity, simply due to the fact that a partial meniscectomy was

performed. Thus, this rating would be based solely upon “objective

findings” with no consideration given to pain or other subjective

factors. 

After consideration of all the evidence presented, I find that

Dr. Hanby’s assessment of a 2 percent permanent physical impairment

to the lower extremity or leg is stated “within a reasonable degree

of medical certainty”, and complies with all of the requirements

imposed by the Act. Dr. Hanby is an orthopaedic surgeon with

particular expertise in the area of medicine associated with knee

injuries and conditions. I find his opinion, in regard to the

degree of permanent physical impairment from the claimant’s

compensable knee injury, to be convincing.
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I have previously found that the accident of June 6, 2008,

caused or contributed to the claimant’s tear of the medial meniscus

in her right knee and that the meniscectomy or repair of this tear

was reasonably necessary medical treatment for the claimant’s

compensable injury.  Thus, the claimant’s compensable injury would

not only be the “major cause”, but, in fact, the sole cause of any

impairment based upon this surgery.

Therefore, I find that the claimant has proven that she has

experienced a permanent partial disability from permanent physical

impairment of 2 percent to the leg below the hip from her

compensable knee injury of June 6, 2008. Under the provisions of

Ark. Code Ann. §11-9-521, the claimant would be entitled to

permanent partial disability benefits in this amount.  

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this case.

2. On June 6, 2008, the relationship of employee-self insured

employer-third party administrator existed between the parties.

3.  On June 6, 2008, the claimant earned wages sufficient to

entitle her to weekly compensation benefits of $522.00 for total

disability and $392.00 for permanent partial disability.

4.  On June 6, 2008, the claimant sustained a compensable

injury to her right knee. Specifically, the claimant has

established the existence of this injury by medical evidence, which

is supported by objective findings. She has further proven by the

greater weight of the credible evidence that this injury arose out
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of and occurred in the course of her employment, was caused by a

specific incident, is identifiable by time and place of occurrence,

resulted in internal physical harm to her body, required medical

services, and resulted in disability. Finally, she has proven by

the greater weight of the credible evidence that this injury

occurred while employment services were being performed.

5. The medical services rendered to the claimant by and at the

direction of Dr. Al Gordon, Dr. Tommy Hinton, and Dr. Kris Hanby

for her right knee difficulties constitutes reasonably necessary

medical services for her compensable injury, under Ark. Code Ann.

§11-9-508. Specifically, the claimant has proven that these medical

services were necessitated by or connected with this compensable

injury and were reasonable in light of the potential benefit they

provided in returning the claimant to as near her preinjury state

as the permanent character of her injury would allow.

6. The claimant has proven that her compensable right knee

injury rendered her temporarily totally disabled for the period

beginning July 1, 2008 and continuing through July 21, 2008.

Specifically the claimant has proven by the greater weight of the

credible evidence that during this interval she continued within

her healing period from the effects of her compensable injury and

had not “returned to work”.  The claimant has failed to prove that

after July 21, 2008, she had not “returned to work”.

7.  The claimant has proven that she has sustained a permanent

physical impairment of 2 percent to the leg below the hip, as the

result of her compensable right knee injury. Specifically, she has



Haynes-F905634 -18-

proven that her compensable injury was the major cause of this

degree of permanent physical impairment, that this degree of

permanent physical impairment is based upon objective and

measurable physical findings with no consideration of pain or other

subjective factors, and that this degree of permanent physical

impairment was calculated in a manner that conforms to the official

rating Guide.

8. The respondents have controverted this claim in its

entirety.

9. The appropriate fee for the claimant’s attorney is the

maximum statutory attorney’s fee on the controverted benefits

herein awarded directly to the claimant.

ORDER

The respondents shall be liable for the expense of the medical

services provided to the claimant for her compensable right knee

injury by and at the direction of Dr. Al Gordon, Dr. Tommy Hinton,

and Dr. Kris Hanby.  This liability is subject to the medical fee

schedule.  

The respondents shall pay to the claimant temporary total

disability benefits for the period beginning July 1, 2008 and

continuing through July 21, 2008. 

The respondents shall pay to the claimant permanent partial

disability benefits equivalent to a 2 percent impairment to the leg

below the hip. 

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the temporary total and
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permanent partial disability benefits herein awarded to the

claimant. One-half of this fee shall be the obligation of the

respondents in addition to these benefits.  The remaining one-half

of these fees shall be withheld by the respondents from these

benefits.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                  
           MICHAEL L. ELLIG

                        ADMINISTRATIVE LAW JUDGE            

                               


