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STATEMENT OF THE CASE

A hearing was held in the above styled claim on January 25,

2010, in Springdale, Arkansas.

A pre-hearing order was entered in this case on November 2,

2009. This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time.  A copy of this pre-hearing order was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On September 11, 2008, the relationship of employee-

employer-carrier existed between the parties.

2. The appropriate weekly compensation benefits are $279.00

for total disability and $209.00 for permanent partial

disability.

3. The claim is controverted in its entirety.
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4. On September 11, 2008, the claimant experienced an

accidental fall on the respondent’s premises.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant sustained compensable injuries to

her left knee and back in the accidental fall on

September 11, 2008.

2. The claimant’s entitlement to medical services, temporary

total disability from September 12,2008 through a date

yet to be determined, and attorney’s fees.

In regard to these issues, the claimant contends:

“Claimant was injured on September 11, 2008,
when she fell striking her knees causing a
traumatic knee and a back injury. The claimant
is entitled to continued medical attention
from Dr. Cyril Raben for as long as Dr. Raben
determines necessary.  Claimant is entitled to
continued medical attention from Dr. Kris
Hanby for 8-12 months or for as long as Dr.
Hanby determines necessary. Claimant is
entitled to temporary total disability and
will be entitled to permanent partial
disability; a loss of capacity to earn wages
will enhance the permanency award to the body
as a whole.”
   

In regard to these issues, respondents contend:

“Respondents contend that the claimant did not
suffer a compensable injury. Specifically,
respondents contend that the claimant was not
performing an employment service at the time
or her injury.”

 DISCUSSION

I. COMPENSABILITY

The respondents concede that the claimant was involved in an

accidental fall on September 11, 2008.  The respondents also
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acknowledge that this fall occurred on the respondent’s premises.

However, the respondents contend that when this accident occurred,

the claimant was not performing employment services, as required by

Ark. Code Ann. §11-9-102(4)(B)(iii).  Further, the respondents do

not concede that the claimant sustained physical injuries to her

left knee and back in the fall on September 11, 2008.

The first matter to be addressed is the issue of whether the

claimant was performing employment services, at the time of her

fall on September 11, 2008. In regard to this matter, the claimant

testified that on that date, she had finished her regular shift,

had clocked out on her computer, and was proceeding to exit the

bank building at the designated door. She stated that she went

through the interior doors of the bank with another employee,

slipped while going down a step, and fell. When this fall occurred,

she was still actually inside the bank building and had not yet

reached the outer security door of the building.

The claimant also testified that she had been told that once

she exited the security door, she was to make sure it had closed

and locked behind her.  This particular fact is somewhat

contradicted by the testimony of the respondent’s witness, Janice

Townsend, Human Resources Director for the respondent.  Ms.

Townsend testified that the outer security door closes and relocks

automatically. Thus, making it unnecessary for anyone to check.

However, Ms. Townsend did not dispute that the claimant may have

been told to check the door.  More importantly, she did not

contradict the claimant’s testimony that the employees were
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directed to exit, at the end of the day through the back door of

the building.

If it is assumed that it was not an assigned duty for the

claimant to “check” the second or outside door after she exited it,

the facts in this case would be identical with those in Wood v.

Wendy’s Old Fashioned Hamburgers, 210 Ark. App. 307 (4/14/10).  In

that case, both the Administrative Law Judge, the Full Workers’

Compensation Commission, and the Arkansas Court of Appeals held

that, when an employee had been directed to exit the employer’s

premises by the use of a particular door, the employee was

performing employment services  while doing so, even though the

employee had left his or her regular job station and had clocked

out.  Any accidental injuries that might be sustained by a

claimant, while in the process of exiting the employer’s premises

in a required manner, would occur while the employee was performing

employment services, within the meaning of Ark. Code Ann. §11-9-

102(4)(B)(iii).  

I find Wood to be controlling in the present case.  Thus, any

otherwise compensable  injuries sustained by the claimant, in her

accidental fall of September 11, 2008, would have been injuries

sustained while the claimant was performing employment services for

the respondent and would not be excluded from the definition of

compensable injuries by the provisions of Ark. Code Ann. §11-9-

102(4)(B)(iii).  

However, the claimant must still prove that she sustained

physical injuries to her knee and back in this fall that  satisfy
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the various other requirements imposed by the Act for such injuries

to be “compensable”. These various requirements are found in Ark.

Code Ann. §11-9-102(4)(D) and §11-9-102(4)(A)(i).  

At this point, it becomes necessary to address a significant

error in the first issue, as recited in the pre-hearing order.

This issue indicates that the claimant is alleging that she

sustained a compensable injury to her left knee (as well as her

back), in her fall on September 11, 2008. At the initial pre-

hearing conference, the alleged injury to the claimant’s knee was

identified as being to the left knee.  Thus, this error found its

way into the first pre-hearing order that was entered on July 20,

2009.  This error continued to go unnoticed by either of the

parties and ultimately found its way into the current pre-hearing

order of November 2, 2009. However, it is obvious from the

claimant’s initial AR-C and all of the evidence presented at the

hearing, that the disputed knee injury in this claim involves the

claimant’s right knee.  No evidence was presented that would, in

any way, show that the claimant sustained a compensable injury to

her left knee in the September 11, 2008 fall.  

Ark. Code Ann. §11-9-102(4)(D)requires that the claimant

establish by medical evidence the actual existence of the physical

injury or condition that is alleged to be compensable. Further,

this subsection requires that the actual existence of the physical

injury or condition must also be supported by “objective findings”,

as that term is defined by Ark. Code Ann. §11-9-102(16)(A)(i).  



Hawley-F809231 -6-

In the present case, the medical evidence shows that, when the

claimant arrived at the emergency room of the Northwest Arkansas

Medical Center, on September 11, 2008, she was complaining of

symptoms involving her right knee, right elbow, and back.  The

emergency room records noted the visual observation of objective

findings, in the form of abrasions, moderate ecchymosis or

bruising, and moderate swelling or edema that involved the

claimant’s right knee. This same physical examination recorded the

visual observation of moderate abrasions and some swelling in the

area of the claimant’s right elbow.  However, this physical

examination failed to record the observation of any objective

findings, such as bruising, abrasions, muscle spasms, etc. that

involved the claimant’s back. The initial emergency room diagnosis

was a contusion and abrasion of the claimant’s right elbow, a

contusion and possible acute fracture of the claimant’s right knee,

and an acute lumbar strain. Although the emergency room physician

stated that x-rays showed an acute non displaced fracture of the

tibial plateau of the claimant’s right knee, the radiologist’s

interpretation was simply degenerative joint disease of the right

knee with no evidence of an acute fracture, subluxation, joint

effusion, or lytic or sclerotic lesions.

The claimant was subsequently and evaluated for her back

complaints by Dr. Robert Wilson. Dr. Wilson also concluded that the

claimant sustained only a lumbar strain or sprain. His physical

examination noted no objective findings, such as loss of lordosis

or muscle spasms, redness, swelling, etc. The claimant’s



Hawley-F809231 -7-

neurological examination was reported to be normal in regard to

sensory and motor function, gait and station, reflexes, and muscle

strength. Even her straight leg raising test was negative. 

The claimant was seen for her knee complaints by Dr. Kris

Hanby (an orthopaedist) on September 24, 2008.  Dr. Hanby noted

that the claimant’s right knee complaints had improved, but had not

resolved.  On his physical examination, he observed that the

claimant’s sensation was intact, that she had full extension of her

knee, that she had 90 degree flexion of the knee, that she had

tenderness over the proximal tibia, that her extensor mechanisms

were intact, that she had stable varus and valgus, and that she had

anterior/posterior stability of the knee. However, he did note

definite bruising of the knee, mild interarticular effusion of the

knee, and a slightly antalgic gait. Dr. Hanby diagnosed the

claimant as experiencing  pre-existing degenerative joint disease

with a recent fall and contusion of the knee.

On September 9, 2009, the claimant was evaluated by Dr. Cyril

Raben.  Dr. Raben noted that x-rays of the claimant’s lumbar spine

were essentially normal.  However, he did note some osteophyte

formation and “close to” a Grade I spondylolisthesis of L4-5. In

his physical examination, Dr. Raben recorded that the claimant

expressed complaints of pain with forward flexion and extension of

the lumbar spine, difficulty heel/toe walking, marked reduction in

range of motion, and “obvious muscle spasms”, but that the claimant

exhibited normal muscle strength, normal reflexes, normal
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sensation, and normal proprioception.  Dr. Raben ordered an MRI to

investigate the possibility of an internal disc derangement.

The recommended MRI was performed on September 11, 2009.  This

MRI was interpreted as showing a defect at T12, which was in the

form of a “bone island” or possible tumor; no abnormalities at the

L1-2 level; degenerative disc desiccation (dehydration) with mild

hypertrophy of the posterior aspect of the vertebral facets

(without any significant compromise or stenosis of the

neuroforamina or central canal) at L2-3; degenerative disc

desiccation with mild hypertrophy of the facets with no significant

neuroforaminal or central canal stenosis at L3-4; subtle flattening

of the anterior thecal sac at L4-5; degenerative disc desiccation

with exaggerated fat in the epidural space and mild central canal

narrowing at L5-S1. The radiologist’s diagnosis was mild

generalized degenerative disc desiccation without focal extruded or

sequestered disc fragments or significant canal compromise, no

compression deformity or marrow replacing lesion, and a non

specific low intensity lesion at T12.  A bone scan was recommended

for the non specific low intensity lesion at T12. The subsequent

October 15, 2009 report of Dr. Raben stated that this test was

performed and was normal.

The claimant was again seen by Dr. Raben, on September 17,

2009 and October 15, 2009. In his physical examination of September

17, 2009, Dr. Raben recorded that the claimant exhibited normal

gait and station, normal reflexes, and normal muscle strength.

However, he further indicated that the claimant exhibited some
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dysthesia anesthesia of her left lower extremity, a reduction in

range of motion of her lumbar spine, and “obvious” muscle spasm.

Dr. Raben’s last diagnosis of the etiology of the claimant’s lumbar

difficulties were degenerative disc disease, disc herniation, and

radiculitis from radicular syndrome neuritis. 

After consideration of all the evidence presented, it is my

opinion the claimant has satisfied the statutory requirements for

a “compensable injury” to her right knee and low back, as contained

in Ark. Code Ann. §11-9-102(4)(D).  The medical evidence clearly

“establishes” the existence of physical injury or damage to these

portions of her body. Further, the medical evidence shows that this

physical injury or damage is supported by “objective findings” or

findings, i.e. findings that are beyond the claimant’s voluntary

control. These findings include the visual observation of

abrasions, bruising, swelling, and muscle spasms, as well as

various radiographic abnormalities.

    The claimant must next prove that these medically established

and objectively documented physical injuries or damage satisfy the

definitional requirements for a “compensable injury” that are

contained in Ark. Code Ann. §11-9-102(4)(A)(i).  These definitional

requirements are:

(1) The physical injury or damage must arise

out of and occur in the course of the

claimant’s employment.

(2) The physical injury or damage must be

caused by a specific incident.
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(3) The physical injury or damage must be

identifiable by time and place of

occurrence.

(4) The physical injury or damage must cause

internal or external physical harm to the

claimant’s body.

(5) The physical injury or damage must

reasonably require medical services or

result in disability.

In order to satisfy the first three of these definitional

requirements, the claimant must prove the existence of a causal

relationship between her accidental fall on September 11, 2008, and

the medically “established” and objectively supported physical

injuries or damage to her right knee and lumbar spine.  However,

she need not prove the existence of this causal relationship to an

absolute certainty. Nor, is it necessary that she prove the

existence of this causal relationship by medical evidence. Further,

she need not prove that this fall was the sole or even “major”

cause of the physical injuries or damage to her knee and lower

back. The law only requires that she prove by preponderance of the

evidence presented, that this fall was a likely or probable causal

factor in producing or aggravating the physical injuries or damage

to her right knee and low back.

In regard to her right knee, the evidence presented shows that

the claimant had experienced difficulties with and physical damage

to her right knee for some time prior to her fall on September 11,
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2008.  The medical evidence shows that the claimant complained of

pain and difficulties with her right knee, sufficient to require

her to seek medical treatment, as early as August of 2004. On

August 31, 2004, the claimant sought treatment from Dr. William

Kendrick for right knee pain that had begun the week prior, when

she turned and felt something pop in her right knee. Dr. Kendrick

also recorded a history that the claimant, had for some time

experienced occasional pain and difficulties with her right knee

that were sufficient to require the use of cortisone injections.

The claimant was again seen by Dr. Kendrick for her right knee pain

on December 13, 2006.  At that time, Dr. Kendrick noted that the

claimant had experienced difficulties with this knee for some time

and had been treated for these difficulties, including the use of

injections, by Dr. Arnold, an orthopaedic surgeon. On that same

date, the claimant had also consulted Dr. Kris Hanby (another

orthopedic surgeon). During this visit, Dr. Hanby noted pain in the

claimant’s right knee with mild effusion, grinding, and crepitus in

the area of the patella.  X-rays were taken, at that time, which

showed the presence of degenerative joint disease with loss of

joint space and arthritic spurring in the patellofemoral joint.

However, there is no indication that the claimant sought any

further medical treatment for right knee difficulties for some time

prior to the fall on September 11, 2008. 

The greater weight of the credible evidence (particularly, the

medical evidence) proves that the claimant sustained a traumatic

injury to her right knee in the fall on September 11, 2008.
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Further, the greater weight of the evidence establishes that this

injury was in the form of a contusion of this knee.  

I recognize that the emergency room physician opined that the

fall had also produced a non displaced fracture of the tibial

plateau, of the claimant’s right knee.  However, this opinion is

refuted by the more credible opinions of the radiologist (who

reviewed the actual x-rays), and Dr. Hanby (who also reviewed the

x-rays and is the claimant’s treating orthopaedist for her knee).

The opinions of these two physicians are entitled to the greater

weight and credit. One is a board certified radiologist with

particular expertise in the interpretation of x-rays. The other

physician is a board certified orthopaedic surgeon with particular

expertise in the areas of the diagnosis and treatment of knee

injuries and conditions. 

In regard to the claimant’s low back and lumbar spine

complaints, the claimant testified that she slipped on the step and

fell on the concrete floor, striking her elbow, knee, butt, and

back (T.7).  She also stated that, at that time, she felt her back

“go down three times” (T.7).  The medical evidence shows that when

the claimant arrived at the emergency room of Northwest Medical

Center, she was complaining of pain in her right elbow, right knee,

and low back.  On physical examination, there was no note of any

objective findings of injury to the claimant’s back or lumbar

spine, including muscle spasms.  The claimant’s back difficulties

were diagnosed as being in the form of a lumbar strain.
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The claimant was seen for further evaluation and follow up of

her reported back injury by Dr. Robert Wilson, apparently one of

the claimant’s family physicians.  At the claimant’s request, Dr.

Wilson performed x-rays of her lumbar spine, which he indicated

were normal.  Dr. Wilson’s physical examination of the claimant’s

lumbar spine failed to indicate the presence of any abnormalities,

with the exception of pain.  Dr. Wilson noted that the claimant had

no radicular pain, no sensory or motor loss, no loss of bowel or

bladder control, normal gait and station, normal reflexes, no

weakness of the plantar or dorsiflexors of the great toes, and

negative straight leg raising testing.  He concurred with the

diagnosis made by the emergency room personnel of a lumbar strain.

At the time of his evaluation of September 15, 2008, Dr. Wilson

directed the claimant to return immediately, if she experienced any

radicular symptoms or sensory or motor loss.  Otherwise, he

directed the claimant to return for a follow up check in one to two

weeks, if not improved.

The record indicates that the claimant never returned to Dr.

Wilson for any follow up of her back difficulties. In fact, there

is no evidence that the claimant sought any medical treatment,

whatsoever, for difficulties with her low back or lumbar spine,

until she consulted Dr. Cyril Raben, an orthopaedic surgeon, on

September 9, 2009, approximately a year later. The claimant offers

no credible explanation for her failure to return to Dr. Wilson or

to seek medical treatment for her back complaints elsewhere.
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When the claimant saw Dr. Raben on September 9, 2009, he

appears to have reviewed the x-rays of the claimant’s low back,

which were taken by Dr. Wilson in September of 2008.  Dr. Raben

stated that it was his opinion that these x-rays showed an

essentially normal study of the claimant’s lumbar spine, except for

some osteophytes or arthritic spurring of the vertebral bodies and,

what he believed to be, close to a Grade I spondylolisthesis of L4-

5.  Dr. Raben also recorded that the claimant’s back difficulties

began contemporaneously with her fall on September 11, 2008.  He

described this fall as follows:

“Apparently she fell off a step landing on her
back, her buttock, and her knees.”

In his physical examination, Dr. Raben noted that the only

abnormalities observed were difficulty in the claimant’s ability to

change position, and heel to toe walk, pain and tenderness on

palpitation of the spine, marked reduction of range of motion of

the lumbar spine, and “obvious muscle spasms with forward flexion

and tension of the lumbar spine”. Curiously, none of the

medications prescribed to the claimant by Dr. Raben appear to be

muscle relaxers.

The lumbar MRI, which had been recommended by Dr. Raben, was

interpreted by the radiologist as showing mild generalized

degenerative disc desiccation without focal extruded or sequestered

disc fragments or significant canal compromise, no compression

deformity or marrow displacing lesion, and a non specific defect at

T12 that should be correlated with plain x-rays and possibly

evaluated by a further bone scan study.  
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The records of Dr. Raben shows that he saw or evaluated the

claimant on two occasions, after the performance of the MRI. In

these subsequent visits, Dr. Raben noted that the recommended bone

scan had been performed and that this study was negative. Dr. Raben

continued to note complaints of low back pain and discomfort and

the presence of possible radicular complaints.  On his physical

examinations, the only objective finding observed was continuing

lumbar muscle spasms. In his report of October 15, 2009, he

diagnosed the claimant’s back difficulties as disc degeneration,

disc herniation, and radiculitis or radicular syndrome neuritis. He

recommended further evaluation of the claimant’s complaints, in the

form of a CT discography of her lumbar spine.  In his report of

September 17, 2009, Dr. Raben addressed the disc desiccation or

dehydration, which was observed on the MRI study, as follows:

“We had a frank discussion on when this (these
abnormalities noted on the MRI study) could
have occurred and with what I am seeing in the
area of hypointensity of these disc spaces,
the fall that she’d taken about a year ago
could have been the culprit and could have
caused this desiccation that I’m seeing at the
L5-S1, L2-3, and L3-4 interspaces.”

After consideration of all the evidence presented, it is my

opinion that the claimant has proven by the greater weight of the

credible evidence that she sustained a physical injury to her lower

back or lumbar spine in the accidental fall on September 11, 2008.

The greater weight of the evidence establishes that this injury

was in the form of a lumbar strain. However, it is my further

opinion that the greater weight of the credible evidence fails to

show that this accidental fall caused, aggravated, or contributed
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to any of the spinal abnormalities that were noted on the September

11, 2009 MRI, particularly the degenerative disc desiccation.

In reaching this opinion, I have considered the opinion

expressed by Dr. Raben, on the potential causal relationship

between the claimant’s fall and her widespread disc dessication.

However, this opinion is not stated with any degree of certainty,

particularly within a reasonable degree of medical certainty, and

is essentially a mere speculation. Dr. Raben only stated that such

a relationship could be possible. Further, degenerative disc

dessication (i.e. dehydration or drying out of the water content of

vertebral discs is generally recognized as a common consequence  of

the aging process, rather than the result of any specific trauma.

The fact that the claimant is exhibiting this defect at multiple

levels further supports this conclusion.

 While the claimant undoubtedly has widespread arthritic

changes or spurring, involving the facets of her lumbar vertebra

and widespread degenerative disc dessication of her lumbar discs,

she has simply failed to prove by the greater weight of the

credible evidence that her fall on September 11, 2008 played any

causal or contributing role in the development of these conditions.

I have placed more credibility on the diagnosis of the nature

of the claimant’s back injury of September 11, 2008, as made by the

emergency room physician and Dr. Wilson. These opinions are more

credible and are more supported by the record as a whole.

The claimant testified that she somehow struck her back on the

floor, in the September 11, 2008 fall.  However, the medical
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reports and records show no such evidence of such trauma, such as

abrasions, bruising, swelling, etc. Further, the description of the

fall, which was given by the claimant in her testimony, would make

it essentially impossible for her to have struck her back with any

significant impact. According to her testimony and the medical

evidence, the claimant undoubtedly initially impacted the floor

with her right knee and right elbow.  Thus, at most, she could have

only rolled over onto her back. However, the jar from the impact of

striking on her knee and elbow would, in and of itself, place some

stress on the claimant’s back.  Certainly, sufficient stress to

produce a lumbar strain.

 The fact that the claimant did not return to Dr. Wilson for

follow up of her back difficulties and did not seek any medical

services for back complaints for almost a year would further

support the conclusion that the fall on September 11, 2008,

resulted only in a lumbar strain.  Such an injury would reasonably

have been expected to have resolved within a short period following

the fall.

In summary, I find that the claimant has proven by the greater

weight of the credible evidence presented that her fall of

September 11, 2008 was the likely or probable cause of a contusion

of her right knee and a lumbar strain. Thus, these two injuries or

conditions arose out of and occurred in the course of the

claimant’s employment, were caused by a specific incident, and are

identifiable by time and place of occurrence. This would satisfy
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the first three definitional requirements of Ark. Code Ann. §11-9-

102(4)(A)(i) in regard to these particular injuries.

I further find that the greater weight of the evidence proves

that these two particular injuries caused some degree of internal

physical harm to the claimant’s body, at least temporarily.

Further, the greater weight of the credible evidence proves that

these two injuries reasonably required medical services and

resulted in a period of temporary disability.  Thus, in regard to

these two injuries, the claimant has proven the remaining

definitional requirements of Ark. Code Ann. §11-9-102(4)(A)(i).

Thus, the claimant has proven that on September 11, 2008, she

sustained compensable injuries her right knee, in the form of a

contusion, and to her low back or lumbar spine, in the form of a

lumbar strain. Such injuries have been established by medical

evidence, which is supported by objective findings.  These injuries

also arose out of and were in the course of the claimant’s

employment, were caused by a specific incident, are identifiable by

time and place of occurrence, caused internal physical harm to the

claimant’s body, and required medical services or resulted in

disability.  Thus, it becomes necessary to address the nature and

extent of benefits to which the claimant is entitled for these

compensable injuries.

II. BENEFITS

Clearly, the claimant would be entitled to reasonably

necessary medical services for her compensable right knee and low

back or lumbar spine injuries.  However, the burden rests upon the
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claimant to prove that the medical services that have been provided

or recommended actually constitute “reasonably necessary medical

services” for these compensable injuries.

In order to constitute “reasonably necessary medical

services”, as that term is used in the Act, the medical services

must be necessitated by or connected with the compensable injury.

Further, the medical services must be reasonable in light of the

potential benefits the services offer in returning the claimant to

as near the preinjury state as possible.

After consideration of all the evidence presented, it is my

opinion that the medical services provided the claimant by and at

the direction of the physicians at the emergency room of Northwest

Medical Center, the medical services provided to the claimant for

her compensable knee injury by and at the direction of Dr. Kris

Hanby, and the medical services provided to the claimant for her

back injury by and at the direction of Dr. Robert Wilson represent

reasonably necessary medical services, under Ark. Code Ann. §11-9-

508.  Specifically, the greater weight of the credible evidence

shows that these medical services were necessitated by or connected

with her compensable injuries, were medically appropriate for these

injuries, and had a reasonable expectation of assisting in

returning the claimant to as near her preinjury state as her

compensable injuries would reasonably allow.

However, I find that the claimant has failed to prove that the

medical services provided to her and recommended to her, by and at

the direction of Dr. Cyril Raben, represent reasonably necessary
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medical services for her compensable lumbar injury, under Ark. Code

Ann. §11-9-508.  Specifically, I find that the claimant has failed

to prove that these medical services were necessitated by or

connected with her compensable lumbar injury. The greater weight of

the credible evidence establishes that the claimant’s compensable

lumbar injury in the form of a lumbar strain, had resolved prior to

the claimant seeking the services of Dr. Raben. Further, the

greater weight of the credible evidence fails to establish the

likely or probable existence of a causal relationship between the

claimant’s accidental fall, on September 11, 2008, and any

difficulties that she was experiencing with her low back or lumbar

spine in September of 2009, specifically those difficulties that

caused her to seek the services of Dr. Raben, on and after

September 9, 2009.  Instead, the greater weight of the credible

evidence shows that any back difficulties which the claimant may

have been experiencing during and after September of 2009, were

more likely the result of the aging process and the natural

progression of her degenerative disc dessication and arthritic

spurring of her vertebral facets from the day to day activities of

life.  

The final matter to be addressed concerns the claimant’s

entitlement to temporary total disability benefits.  The burden

rests upon the claimant to prove all of the elements necessary to

entitle her to such benefits.

In regard to her compensable scheduled right knee injury, the

claimant must prove that she continued within her healing period



Hawley-F809231 -21-

from the effects of this compensable injury and had not “returned

to work”. In regard to her compensable unscheduled lumbar or low

back injury, the claimant must prove that she continued within her

healing period from the effects of this compensable injury and was

also rendered totally disabled from performing regular gainful

employment as a result of this injury.  In the event of such

multiple injuries, the claimant is only entitled to temporary total

disability benefits for the injury causing the longer period of

temporary disability.

In her testimony, the claimant stated that she continued under

active medical treatment for her compensable knee injury by Dr.

Hanby through December 28, 2008. However, the last evaluation by

Dr. Hanby, which is documented in the medical evidence, is dated

September 24, 2008.  In that report, Dr. Hanby indicated that the

claimant’s right knee difficulties had improved, but that she was

still experiencing some pain. On his physical examination, he noted

that the claimant’s sensation in her knee was intact, that she had

full extension of the knee, and 90 degrees of flexion of the knee,

that she was tender over the proximal tibia, that there continued

to be definite bruising, that her extensor mechanics were intact,

that varus and valgus of the knee was stable, that there was

anterior and posterior stability of the knee.  The only abnormal

finding was mild interarticular effusion of the knee.  Dr. Hanby

also noted that the claimant exhibited a slightly antalgic gait.

In this report, Dr. Hanby restricted the claimant to limited

activity and directed her to use crutches or a walker. He
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recommended that the claimant work on range of motion of the knee

and instructed the claimant to return in six weeks. He further

stated that if the claimant’s x-rays appeared okay, in six weeks,

she would be released to return to full duty. 

In a subsequent application for FMLA leave, dated September

26, 2008, Dr. Hanby indicated that the claimant would be unable to

work until November 5, 2008. This is the last report or record from

Dr. Hanby that has been introduced.

After consideration of all the evidence presented, it is my

opinion that the claimant has proven by the greater weight of the

credible evidence that she continued within her healing period from

the effects of her compensable right knee injury from the date of

injury through November 5, 2008. She has also proven by the greater

weight of the credible evidence that she had not “returned to work”

within this period of time. Although there is some indication that

Dr.Hanby had released the claimant to limited or light duty

employment, the evidence fails to show that the respondents ever

actually offered her such a position. 

Therefore, I find that the claimant has proven her entitlement

to temporary total disability benefits for her compensable right

knee injury from September 12, 2008 through November 5, 2008.

However, she has failed to prove her entitlement to such benefits

for her compensable knee injury, after November 5, 2008.  

The medical evidence also shows that the claimant was treated

for her compensable back injury by Dr. Hanby on September 15, 2008.

At that time, Dr. Hanby noted complaints of worsening of the
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claimant’s lower back pain. However, he recorded that the claimant

was neither complaining of exhibiting any radicular symptoms, had

normal gait and station, normal reflexes, normal sensory and motor

strength, and even negative straight leg raising testing. The only

support for continuing difficulties were the claimant’s continuing

subjective complaints of pain and mild tenderness to palpitation of

the lumbar musculature. Dr. Wilson also noted that the claimant

appeared to be in no acute distress.

In this report, Dr. Wilson restricted the claimant from

lifting over 10 pounds or performing repetitive bending or twisting

until September 22, 2008.  Dr. Wilson also anticipated that the

claimant’s lumbar injury and resulting difficulties with her back

should resolve over this period of time and that the claimant

should be able to work without restriction after this 7 day period.

As previously noted, Dr. Wilson directed the claimant to return

immediately, if she experienced radicular symptoms or sensory or

motor loss, and to otherwise return in one to two weeks if she had

not improved.  Clearly, the claimant did not return. The only

reason for her failure to do so was that her compensable lumbar

strain resolved within a week or two following her visit with Dr.

Wilson, on September 15, 2008.

After consideration of all the evidence presented, I find that

the claimant has proven by the greater weight of the evidence that

she continued within her healing period from the effects of her

compensable lumbar injury through at most October 1, 2008.  Thus,

she has failed to prove that she would be entitled to any temporary
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total disability for this compensable injury, after October 1,

2008. This potential period of temporary total disability would be

less than that produced by her compensable right knee injury. Any

further discussion of her entitlement to temporary total disability

benefits for her compensable lumbar injury is unnecessary.

In summary, I find that the claimant has proven her

entitlement to temporary total disability benefits from September

12, 2008 through November 5, 2008. Specifically, she has proven by

the greater weight of the credible evidence that during this

interval, she has continued within her healing period from one or

more of her compensable injuries and had not returned to work or

has been rendered temporary totally disabled from regular gainful

employment.  

 FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this claim.

2. On September 11, 2008, the relationship of

employee-employer-carrier existed between the

parties.

3. On September 11, 2008, the claimant earned

wages sufficient to entitle her to weekly

compensation benefits of $279.00 for total

disability and $209.00 for permanent partial

disability.  

4. On September 11, 2008, the claimant

sustained compensable injuries to her right
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knee, in the form of a contusion and to her

low back or lumbar spine, in the form of a

lumbar strain. Specifically, the greater

weight of the credible evidence establishes

that the claimant was performing employment

services, at the time of her accidental fall

and resulting injuries on September 11, 2008.

She has further established by medical

evidence, which is supported by objective

findings, the actual existence of these

specific physical injuries. Finally, she has

proven by the greater weight of the credible

evidence that these injuries arose out of and

occurred in the course of her employment, were

caused by a specific incident, were

identifiable by time and place of occurrence,

caused internal physical harm to her body, and

required medical services and resulted in

temporary disability. 

5. The medical services provided to the

claimant for her compensable injuries by and

the direction of the personnel at the

Northwest Medical Center emergency room, by

and at the direction of Dr. Robert Wilson, and

by and at the direction of Dr. Kris Hanby

represent reasonably necessary medical
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services, under Ark. Code Ann. §11-9-508.

Pursuant to the provisions of this subsection,

the respondents are liable for the expense of

these services, subject to the medical fee

schedule. The claimant has failed to prove

that the medical services provided and

recommended to her for back difficulties, on

and after September 9, 2009, by and at the

direction of Dr. Cyril Raben represent

reasonably necessary medical services for her

compensable low back or lumbar injury.

Specifically, she has failed to prove by the

greater weight of the credible evidence that

these medical services were necessitated by or

connected with her compensable low back or

lumbar injury of September 11, 2008.

6.  The claimant has proven that she is

entitled to temporary total disability

benefits for the period of September 12, 2008

through November 5, 2008. Specifically, she

has proven that during this time she continued

within her healing period from the effects of

one or more of her compensable injuries and

had not returned to work or continued to be

rendered totally disabled. The claimant has

failed to prove that she is entitled to
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temporary total disability benefits after

November 5, 2008. Specifically, she has failed

to prove that she continued within her healing

period from the effects of either of her

compensable injuries, after that date.

7.  The respondents have denied the occurrence

of any compensable injuries and have

controverted this claim in its entirety.

8.  The appropriate fee for the claimant’s

attorney is the maximum statutory attorney’s

fee on the controverted temporary total

disability benefits herein awarded.

ORDER

The respondents shall pay to the claimant temporary total

disability benefits for the period beginning September 12, 2008 and

continuing through November 5, 2008.

The respondents shall be liable for the expense of medical

services provided to the claimant for her compensable injuries by

and at the direction of personnel at Northwest Medical Center

emergency room, by and at the direction of Dr. Robert Wilson and by

and at the direction of Dr. Kris Hanby.  This liability shall be

subject to the medical fee schedule. The respondents shall not be

liable for the expense of any medical services provided or

recommended to the claimant by and at the direction of Dr. Cyril

Raben.
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The respondents shall pay to the claimant’s attorney the

maximum statutory attorney’s fee on the temporary disability

benefits herein awarded. One-half of this fee is the obligation of

the respondents in addition to these benefits. The remaining one-

half of ths attorney’s fee is to be withheld by the respondents for

these benefits.

All benefits herein awarded have heretofore accrued and are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                          
                               MICHAEL L. ELLIG
                               ADMINISTRATIVE LAW JUDGE
                                         


