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I.  BACKGROUND

This matter comes before the Commission on Respondent’s motion to

dismiss.  A hearing on the motion was conducted on March 15, 2010, in Searcy,

Arkansas.  Claimant, pro se, failed to appear.  Respondents were represented at the

hearing by Mr. Jarrod Parrish, Attorney at Law, of Little Rock, Arkansas.  The

documentary record consists of Respondents’ Exhibit 1, pleadings and

correspondence pertaining to the claim, comprised of 12 numbered pages.  Also,

without objection from Respondents, the entire Commission file on the instant claim

has been incorporated by reference.

On October 24, 2008, Claimant filed a Form AR-C with the Commission.

Therein, he alleged that he sustained a work-related injury to multiple body parts,

including his left clavicle and shoulder, on August 29, 2008.  In his letter
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accompanying the form, Claimant’s then-counsel stated that a hearing was not being

requested at that time.  However, on August 5, 2009, counsel contacted the

Commission by letter and requested a hearing on the issues of whether Claimant is

entitled to anatomical impairment and a controverted attorney’s fee.

The file was assigned to me on August 6, 2009 to conduct a hearing.

Prehearing questionnaires were sent to the parties on that date.  Claimant’s

response was timely filed on August 21, 2009, as was Respondents’ on September

10, 2009.  I scheduled a prehearing conference on October 5, 2009.  On September

29, 2009, Claimant’s then counsel sent me an e-mail, with a copy to opposing

counsel, that reads:

Judge -

Would you please consider returning this to general files?

Respondents are agreeing to pay me an attorney’s fee, for a late
payment penalty on an impairment rating.  I accept the amount of
same.

Thanks.

On September 30, 2009, I notified the parties by letter that I was returning the file

to the Commission’s general files pursuant to the request.

Respondents’ Exhibit 1 reflects that on October 21, 2009, their counsel sent

me via facsimile a motion to dismiss the claim under AWCC R. 099.13, along with

a transmittal letter.  I have been unable to locate the motion or letter in the

Commission’s file or in the Commission’s imaging system.  But the exhibit contains

a facsimile transmission report at the top of the letter reflect that it, along with two
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additional pages (the motion is comprised of two pages), were faxed to the

Commission at 501-682-2048 (with a copy to Claimant’s then-counsel), at 1:57 p.m.

on October 21, 2009.  The above facsimile number is for the Commission’s

Adjudication Division; but at the time the motion was filed, the file was in general

files, and the motion should have been directed to Ms. Dorothy Jackson, the Clerk

of the Commission.  Nevertheless, based on this documentation, I find that the letter

and motion were properly filed with the Commission on that date.  See Sykes v. King

Ready Mix, Inc., 2010 AWCC ___, Claim No. F505997 (Full Commission Order filed

February 22, 2010).

Claimant’s then-counsel on October 23, 2009 wrote me to request that I allow

him to withdraw as counsel prior to considering the motion to dismiss.  This was

forwarded to Ms. Jackson, the Clerk of the Commission, who acknowledged its

receipt on October 29, 2009.  Because, again, the file at this point was in general

files, the motion to withdraw was forwarded to the Full Commission for consideration.

In an order entered on November 13, 2009, the Commission granted the motion and

allowed Claimant’s counsel to withdraw.  The file does not reflect than any attorney

has since entered an appearance on behalf of Claimant.

On January 15, 2010, Respondents’ counsel wrote me and renewed their

motion to dismiss.  On January 21, 2010, I sent Claimant a letter by certified mail,

informing him that he had 15 days to respond to the motion and object to dismissal.

The letter also stated that if he did not respond within that time frame, I would

interpret his silence as a waiver of his right to a hearing on the motion and as a lack
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of objection to a dismissal of the claim without prejudice.  A “Reggie Harris” signed

for the letter on January 23, 2010, but no response was forthcoming.

On February 18, 2010, I wrote the parties, informing them of the scheduling

of a hearing on the motion to dismiss for March 15, 2010 at 9:30 a.m. in the first-floor

courtroom of the Wilbur D. Mills Courts Building in Searcy.  The letter was sent via

certified and first-class mail.  The records of the Commission do not yet indicate

whether the parties signed for the certified letters.  But Respondents’ counsel

appeared at the hearing; and Claimant’s first-class letter, which was sent to him at

the address provided to the Commission (and which was used successfully for the

previous correspondence) was not returned.

At the hearing, Claimant failed to appear; but as stated above, Respondent

appeared through counsel and argued for dismissal of the claim under AWCC R.

099.13.

II.  FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include documents and other matters

properly before the Commission, the following findings of fact and conclusions of law

are hereby made in accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The parties were provided reasonable notice of the motion to dismiss

and of the hearing thereon under AWCC R. 099.13.

3. Claimant has failed to prosecute his claim.
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4. Dismissal of this claim without prejudice is thus warranted under

AWCC R. 099.13.

III.  DISCUSSION

AWCC R. 099.13 reads:

Upon meritorious application to the Commission from either party in an
action pending before the Commission, requesting that the claim be
dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim for
want of prosecution.

See generally Johnson v. Triple T Foods, 55 Ark. App. 83, 85, 929 S.W.2d 730

(1996).

As shown by the evidence recounted above, the parties were given

reasonable notice of the motion to dismiss and of the March 15, 2010 hearing

thereon.  Claimant has not requested a hearing or taken any other action in pursuit

of this claim since it was returned to general files on September 30, 2009.

Moreover, he failed to respond to my letter concerning the motion to dismiss or to

appear in person at the hearing to object to dismissal.  Hence, dismissal of the

instant claim is warranted under Rule 13.

That leaves the question of whether the dismissal should be with or without

prejudice.  The Commission possesses the authority to dismiss claims with

prejudice.  Loosey v. Osmose Wood Preserving Co., 23 Ark. App. 137, 744 S.W.2d

402 (1988).  This includes claims dismissed under Rule 13.  Johnson, 55 Ark. App.

83, 929 S.W.2d 730.  In Abo v. Kawneer Co., 2005 AWCC 226, Claim No. F404774

(Full Commission Opinion filed November 15, 2005), the Commission wrote:  “In
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numerous past decisions, this Commission and the Appellate Courts have expressed

a preference for dismissals without prejudice.”  (emphasis added)(citing Professional

Adjustment Bureau v. Strong, 75 Ark. 249, 629 S.W.2d 284 (1982)).  Respondents

at the hearing asked for a dismissal without prejudice.  Based upon the foregoing,

the dismissal of this claim should be and hereby is entered without prejudice.

IT IS SO ORDERED.

________________________________
O. MILTON FINE II
Administrative Law Judge


