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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement 

to additional workers’ compensation growing out of a February 6, 2009, work-related incident. 

On March 8, 2010, a pre-hearing conference was conducted in this claim, from which a Pre-

hearing Order of the same date was filed.  The Pre-hearing Order reflects stipulations entered by

the parties, the issues to be addressed during the course of the hearing and the parties’

contentions relative to the afore.  The Pre-hearing Order is herein designated a part of the record

as Commission Exhibit #1.

The testimony of Keona N. Harris – the claimant, coupled with medical reports and other

documents comprise the record in this claim.
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DISCUSSION

Keona Necell Harris, the claimant, with a date of birth of June 25, 1974, resides in

Blytheville, Arkansas.   The claimant has an Associate’s Degree from Arkansas Northeastern

College.  Claimant commenced her employment with respondent on September 8, 1998, as a

teacher’s aide.  

There is not a dispute regarding the occurrence of a work-related incident on February 6,

2009, in which the claimant sustained an injury.  In describing the incident which serves as a basis

for the present claim for additional benefits, the testimony of the claimant reflects:

Well, we came in the classroom and we have like a small, 
what you call a self-contained, almost, resource classroom.  And 
we had a student there and he had been suspended, and he came 
back, so Ms. McGehee, which is the teacher supervisor over me had
to administer the testing.  So, we took a seat at the small table, and 
he was taking the test, and then, after he took the test, he had another
one to take.  So, he got upset, and he said I don’t want to take it.  So,
I explained to him that he needed to take the test because, you know,
you need to make it up and, you know, we talked to about it and I 
assumed that everything was okay.  So, he started to take the test and
then, after that, he got agitated again, and I said, well, okay, when I 
informed Ms. McGehee that he was getting agitated and he didn’t 
want to take the test.  And so, once we did that, I told him, okay, you
don’t have to take the test, you can go ahead and go to your next class.
And then he said, I’m not taking the test I said, okay, you just go ahead
and go to your next class.  Then, there’s a divider between the classroom
and the other classroom - they’re, like, adjustment.

And so, I was telling him that he could go ahead and go to the
class.  So, he was - he got up from the table and I thought he was 
walking away to go to the room, and about the time I turned my back,
he moved toward my desk - which, my desk was sort of in the center
of the room and the desk was, like, to the right, maybe, three (3) or four
(4) steps away.  So, I proceeded to go around him and, before you know
it, he came behind me and he pushed me, and when he pushed me, he 
pushed me back against the back wall, which is nothing but shelves.
And, at that time, Ms. McGehee called him by name, and she came over
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there to grab him.  And, when she tried to grab him, he hit her in the
eye with a pencil in his hand.  So, I went to try to move him over so 
he wouldn’t hit her again and, when I did that, he brushed me back 
into the bookcase.  And, by that time, he grabbed me, and I was holding
him with my hands out where he wouldn’t , you know, kick me, and he
started hitting me on my arm and as he was fighting me, I kind of pushed
him off, and then he just started - came back and was kicking and 
pushing and, by that time, we called the office and told them to send us
some help cause a student was having a meltdown.  So, I was holding
him to keep him from hurting me and the other kids.  So, I was holding
him, and then, that time, he fell in the floor and he went to kicking and 
so, I pulled my - used my foot to pull a beanbag over so he kind of, you
know, if he fell, you know, he’d lay on the beanbag.  And, by that time,
Ms. McGehee ran out the room to get help, so I was holding him down
while he was kicking and screaming and spitting, and, you know, all that,
and the students were in the room, so I didn’t want him to hurt anybody
or himself and the students.  And, by that time, Mr. Clay came in the 
room - well, at first, Ms. Dotson came in the room and she got the kids
and took them out, and Ms. Miller came in, and then Ms. Humphrey 
came in, and she’s the literary coach, and she said, well, Ms. Keona, -
she said, is that the proper protocol?  I said, yes, ma’am, in the training
that you do with a child - we work with them and calm them down -
that’s our strategy, and they have seizures and sometimes they just attack,
so I didn’t - I told her, yes, ma’am, we were trained just to get them 
calmed down and try to hold their hand across their shoulder and don’t,
you know, let them hurt themselves or you.  And she said, okay, and by
that time, Mr. Clay came in the room - that’s the Assistant Principal -
and, when he came in the room, he kind of tried to grab him, but he was
strong, and he could - he can kick and do all of that.  And then we 
called his Mom.  She came, and he still - he didn’t calm down at all.
He proceeded to kick her.  He hit her hands, and he still proceeded to do
the same - no different with his Mom there.  And so, after that, we, 
you know, talked to him.  I was, like, Tristan, you need to, you know, 
not do this cause your Mom’s here - don’t do your Mom like that.  I 
said, she has to deal with you.  I said, Tristan, we’re not trying to hurt 
you; we want you to, you know, calm down - calm down, calm down -
Mr. Clay will let you go, and you can go home.  And that was basically
it. (T. 10-13).

Claimant explained that the student involved in the incident was a 12–year-old special need 

child. 
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In describing the injuries sustained in the incident and the residuals thereof, claimant

testified:

I have a - right here (indicating), he hit me - and then my 
back.  It’s like, sometimes, I can sit for a long period of time, and 
if sit - if I stand up, I have a catch in my back.  I have to stand and 
arch when I stand up.  And if I stand for a long time, like what I do 
is - now, since I’m in the resource classroom, I’m not in the same
class with him - if I’m bending over a child, it will start hurting.  It’s
like, burning, and I have to sit down. (T. 13).

Claimant added, regarding the location of her symptoms:

Like, down the center.  That’s where it starts to hurting and
burning. (T. 13-14).

Clamant explained that the symptoms are in her low back along her waistline.  Claimant had never

experienced problems with her back prior to the February 6, 2009, incident.  

The claimant was directed by respondent to Dr. Russell by respondent for medical

treatment of her injury growing out of the February 6, 2009, incident.  The claimant was initially

seen by Dr. Russell on the date of the incident and on one additional occasion.  The claimant was

provided medication, however was not prescribed physical therapy at the time of her initial visit to

Dr. Russell.  Claimant explained that following the examination during the initial visit, Dr. Russell

gave her a tetanus shot and Hydorcodone.  Following the initial visit the claimant was directed by

Dr. Russell to go home and not attempt to work until the following Monday, February 9, 2009.

On Monday, February 9, 2009, the claimant returned to Dr. Russell for complaints

attributable to the February 6, 2009, injury.  Regarding the February 9, 2009, visit to Dr. Russell

the testimony of the claimant reflects:

I told him that I was still hurting really bad, and I told him
that the medicine he prescribed gave me a headache and caused me 
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problems.  And then, he said, well .    .   .  He told me to duck walk
and to squat - and I told him that I couldn’t - I attempted them, but 
I couldn’t. (T. 16).

After she was unable to perform the maneuvers, claimant testified:

No, Sir.  That’s when he [Dr. Russell] said, well, what do you
want me to do?  He said I don’t - my x-ray machine’s broken.  And
I said, well, I’m in pain. (T. 17).

In describing how the second visit to Dr. Russell ended, the claimant testified:

He said I’ll see you when you get better. (T. 17).

The claimant was not provided a scheduled return appointment.  Claimant’s testimony reflects

that at the conclusion of the February 9, 2009, visit with Dr. Russell she was not physically

capable of working.

Claimant explained that she contacted respondent to inform them of her situation:

I contacted the school.  I also called Faye Ross, with the 
workers’ comp.

I told her what I just told you, about how he treated me and
what he said, and then she told me that the only thing I could do was
call a lady back in my school - the administrator for workers’ comp.
So, I called them back and they wouldn’t talk to me.  And they told
me to come back.  (T. 17-18).

The claimant received a letter from respondent reflecting that Dr. Russell had indicated that she 

could return to work.  Claimant continued:

So, I began to call her - I called her every day that I was off
and I told her that I was hurting, and I didn’t want to go through this,
cause it wasn’t my fault.

I said, when you get a change - I have a two (2) year old 
daughter and I can’t do anything for.  And so, I said, well, initially,
they said for us both to go to Dr. Russell, but then when we got
there, they sent the teacher to Dr. Hester and sent me to Dr. Russell.
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So I asked them could they send me to Dr. Hester, as well - I just 
want to end this pain.  So she just kept sending me back and forth to
whoever it is that’s over all this.  (T. 18).

Regarding the Form N which was completed in connection with the February 6, 2009, 

incident, the testimony of the claimant reflects:

Well, the nurse filled it out, and I signed it.  She asked me 
what was going on, and I told her what was going on, and then we 
had to wait.  We had to wait in the office of the Assistant Superintendent.
They talked to her, and than they talked to me. (T. 19).

While the claimant testified she was provided a copy of the completed Form N, which she signed,

she did not read the back of the document.  The claimant noted that she was only provide a copy

of the front of the document.  Claimant has no recollection of anything being on the back of the

copy of the document that she was provided.  The testimony of the claimant reflects that she was

only provided a photo copy of the front of the Form N.  Claimant elaborated regarding the

document:

No, Sir, cause when it happened, they sent us over to a nurse
and she looked us over and she wrote down everything, and she just 
said - well, I need you to sign it.

And I just signed it.  (T. 20).

The testimony of the claimant reflects that following the February 9, 2009, visit to Dr.

Russell she next received medical treatment under the care of her family physician, Dr. Valencia

Andrews-Pirtle, on February 12, 2009, or February 13, 2009.  Regarding the medical treatment

provided by Dr. Pirtle, the claimant’s testimony reflects:

Well, she examined me and she sent me for some x-rays and,
after that, I got an appointment.  And then, I was still hurting.  She 
gave me some pain medicine - Hydrocodone and some muscle relaxers.
Then, she  - I told her I was still hurting, and she sent me to physical 
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therapy.  And the physical therapy was, like, and put some little things
on and it was hurting worse and the lady was like, well, I really don’t
want to do this, and she gave me a heat press and all this.  I really don’t
want to do this, cause you’re still hurting, and . . . (T. 21).

Claimant estimates that the physical therapy was of two (2) or three (3) weeks duration.  Claimant

maintains that she benefitted from the physical therapy:

Yes, Sir.  After a while, it started getting better, and she gave
me some exercises to do.

And I am doing those at home and I was applying the heat and
cold at home, so it started to help out. (T. 22).

Claimant testified that she was provided off-work slips by her treating physician, Dr.

Pirtle, which she provided to appropriate supervisory personnel at respondent.  The testimony of

the claimant reflects that she informed her immediate supervisor that she was receiving medical

treatment for her February 6, 2009, compensable injury under the care of her family physician. 

The claimant was released by Dr. Pirtle on February 19, 2009, to return to work. The claimant

testified regarding the present status of her back:

Well, it comes and goes.  It’s not like a constant thing - it’s
just depending on what I’m doing.  If I’m standing a lot, than it 
have pain.  It just basically depends on what I do. (T. 25).

The claimant filed with her group health carrier the cost of her treatment under the care of

Dr. Pirtle.  Regarding her out-of-pocket medical expenses incurred in the treatment of injury

growing out of the February 6, 2009, accident, the testimony of the claimant reflects:

Well, actually, that was a dispute.  The part that my insurance
didn’t pay, like, the prescriptions that I paid for, and each time I visited
her, I had to pay a twenty-five dollar ($25.00) co-pay, and I paid two (2)
and then, after that, I didn’t pay any more, cause that was the deal that I 
couldn’t pay. (T. 24).
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Claimant estimates that in excess of eighty ($80.00) dollars in co-pay payments remain unpaid. 

Claimant also estimates that her out-of-pocket expenses for prescription medicines was twenty

($20.00) dollars.  The testimony of the claimant reflects that there is a remaining balance of

approximately twelve hundred ($1,200.00) dollars on the diagnostic tests performed in connection

with the treatment of her compensable injury.

The claimant testified regarding the circumstances which bought about her request for a

change of physician:

Well, actually, I just called.  When he [Dr. Russell]  gave me 
what he -when he said what he said to me, I called.

I called.

This lady, which was at the State .    .and asked her is there 
any way that I could see another doctor.  And she said, well, you 
have to talk to Ms. Jenkins at that time.  So I called her, and she said
that’s not my job, you have to talk to them, so I called them [Ms. Ross]
 back.

And, I talked to her.  So then, finally, I called another day, and
Ms. Ross - I talked to someone and I think her name was Debra.

And she told me that I needed to fill out a change of physician
report.  And I asked her, I said, will there be any way that I could, you
know, see some other doctor that’s in the area, since we have several
doctors in there.  And so, she told me what to fax in - what to say for 
the change of physician report.  I faxed that in and .   .   . (T. 26-27).

Claimant acknowledged that the afore occurred after she had been seen by Dr. Pirtle.  The

testimony of the claimant reflects that she faxed the change of physician request to the Arkansas

Workers’ Compensation Commission on February 10, 2009.  

During cross-examination the claimant acknowledged that her visits to Dr. Russell were

paid by the workers’ compensation provider.  Further, claimant acknowledged that at the time of
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her final visit to Dr. Russell on February 9, 2009, she was informed that if her injury continued to

bother her she could return for re-evaluation.  Claimant concedes that after she left the office of

Dr. Russell on February 9, 2009, she was upset.  As a consequence of the afore, the claimant

called Ms. Faye Ross and asked if there was any way she could see someone else.  Claimant

acknowledged that she was informed by Ms. Ross that if she wanted to see someone other than

Dr. Russell that she needed to ask for a change of physician.  

However, claimant denies that Ms. Ross explained the change of physician procedure,

noting that it was the individual in the office of the Clerk of the Commission who explained the

procedure.  In explaining how she acquired the telephone number to the Arkansas Workers’

Compensation Commission, claimant testified:

No, ma’am, those were the numbers that I called from 
Workman’s Comp - and when I called Workman’s Comp, I wrote
down the numbers of the people that gave me - I mean, that the lady
gave me to call to talk with these people. (T. 29-30).

With respect to the document that she received from Ms. Ross, claimant testified:

That document that I had, to talk to Faye Ross, was the 
letter that she sent me, certified mail, stating that Dr. Russell said
that I could return to work - that’s the number that I reached her
at. (T. 30).

The testimony of the claimant reflects that she was not aware that she had been released by Dr.

Russell to return to work until she received the certified letter from Ms. Ross.  Claimant concedes

that she did not return to work upon receipt of the letter.

Dr. Pirtle has been the claimant’s family physician since April 2005.   Claimant

acknowledged that during her discussion with Ms. Ross she relayed that was going to make an

appointment with Dr. Pirtle, explaining:
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Yes, ma’am.  I had talked to her for a couple of days, and 
I was hurting, and no matter what she told me - she never said they’d
pay for it, and I was hurting.  And, like I told her I had a two (2) year
old daughter and I couldn’t do anything for the child, and they were
treating me like it was my fault - like I did this on my own. (T. 31).

Claimant continued, regarding her decision to treat with Dr. Pirtle:

I told you that, yes, ma’am.  I took this on myself, because
I was hurting, to go ahead and go to my own doctor because I had
insurance and - since I had insurance, I was gonna go ahead and go 
to the doctor myself. (T. 32).

The claimant saw Dr.  Pirtle in connection with the February 6, 2009, compensable injury, on her

own on February 12, 2009.  

The claimant initially denied receiving the Change of Physician Order, which was

subsequently entered, however when presented with a copy of the April 12, 2010 Change of

Physician Order, acknowledged receiving it.  The Change of Physician Order identified Dr. Pirtle

as the treating physician.  Further, a May 4, 2010, appointment was scheduled for the claimant

with Dr. Pirtle.  The claimant has been seen by Dr. Pirtle on one (1) occasion since the entry of

the Change of Physician Order.  

Claimant is uncertain when she had last seen Dr. Pirtle prior to the May 4, 2010, visit,

offering it was either February or March.  The testimony of the claimant reflects, regarding the

previous visit to Dr. Pirtle prior to May 4, 2010:

I went to Dr. Pearl - I was hurting, and she told me to use
Ibuprofen and all that stuff, and my blood pressure was up. (T. 35-36).

The claimant acknowledged that the physical therapy she took in connection with the treatment of

the February 6, 2009, injury was also place on her group health insurance, as well as the MRI

which was obtained prior to the entry of the Change of Physician Order.  
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Claimant acknowledged the presence of her signature on the February 6, 2009, Form N,

and receiving a copy of the form.  Further, the claimant acknowledged the conversation with Ms.

Faye Ross on February 9, 2009, about change of physician.  Finally, the claimant acknowledged

the February 10, 2009, conversation with “Debra” at the Commission about the change of

physician.  The testimony of the claimant reflects:

Yes, ma’am, because on the 9th and 10th , when I was speaking
with Ms. Ross, the only thing she would tell me was - well, he said that
you could return to work, you know, and that’s the reason why I needed 
the letters, and that’s really the only thing that she was telling me. (T. 37).

Claimant denies that Ms. Ross told her that if she wanted to see a different doctor she needed a 

change of physician:

I’m not for sure if Faye told me that, or the lady that I called 
through to workman’s comp number.  And, when I did that, that’s when
I started getting, you know, the information, and then they was gonna 
send me a change of physician report and I never received it.  So, I needed
help, because me laying here is not helping me. (T. 37-38).

Claimant disputes that she was aware when she went to Dr. Pirtle in connection with the 

February 6, 2009, compensable injury that she would be responsible for the cost:

Not really.  I was thinking that, you know, if they see that 
there’s something wrong with me, they’re gonna pay my bill, because
I was - I just felt mistreated when I went to Dr. Russell - cause I would
have - if he wouldn’t have treated me that way, I would have continued
to go to him.  I just didn’t want to be in pain. (T. 38).

The claimant explained her confusion in dealing with individuals regarding her workers’ 

compensation injury:

I thought - to be honest, I thought Faye Ross and workman’s 
compensation was one big thing.  I didn’t know that it was two (2)
different places. (T. 38).
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During further examination, the claimant acknowledged receiving correspondence from

Ms. Faye Ross, however as far as information regarding a change of physician, claimant added:

No, Sir, I received those letters.  And when I kept continuing
to call her, she was saying that that’s not her department, and she, you
know, gave - I’m not for sure if she gave me the number to call, of if, 
you know, I looked on the paper - I’m not for sure - but I was talking  
to her, and she just kept telling me that Mr. Russell said that I could 
return to work.  That’s the only thing that I was getting from her, and 
then, she sent me another, per se, as we spoke, Dr. Russell said you can
return to work.  And that’s the only thing I was getting from her.  And 
I’m not for sure if that’s when I called the other number, thinking that
maybe there was someone that I could go above her, talk to someone
else, when I called some number, and that’s when they told me that I 
hadn’t had a claim or anything like that.  And that’s when I started to -
I filled out a claim paper and I sent that in, in February - that’s how 
everything got started. (T. 39-40).

The claimant acknowledged receiving letters from Ms. Ross dated February 12, 2009, and 

February 17, 2009, however added:

Cause I wasn’t gonna go to the appointment until I talked to 
her again, but I was in pain, so I was, like, I got to do something. (T. 40).

The claimant confirmed that, as reflected in the letter from Ms. Ross of Risk Management

Resources, she had had several conversations with Ms. Ross as recited in the February 12, 2009,

letter.   Claimant elaborated:

I didn’t ever do anything like this before, so I didn’t know if 
- that it was different.  I thought it was all one (1) thing.  I didn’t know
where Faye Ross .    .    . (T. 41).

Regarding her conversation with Commission personnel, claimant added:

I assume that’s where she was - with workman’s comp.  And 
I didn’t know she was the workman’s comp until we spoke at our 
conference, and you said, well, yes, I do - and you did send in a change
of physician request.  I didn’t know then that it was - until then, that 
it was two (2) separate places. (T. 41).
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  The pertinent medical in the record reflects that the claimant was seen at Family Medical

Association of Blytheville by Dr. James D. Russell on February 6, 2009.  The clinic notes

regarding the February 6, 2009, visit of the claimant reflects, in pertinent part:

C/O: Altercation with 12 y/o student today.
Bite to left wrist.  Sore all over
Unknown last DT injection .     .   .

KEONA HARRIS                 02/06/09
S: She had an altercation with a 12-year-old autistic student

who bit her left wrist, kicked her between her legs, kicked
her on the left thigh, and kicked her on the right lower leg.
She says she is sore all over.

Q: Ears: .    . .She has good range of motion of her neck.  Her
chest is clear.   .   .  Neurologic is physiologic.  She does 
have a 1 inch x 1.5 inches bruise ecchymotic area on the 
right thigh and she does have 1 inch x 1.5 inches on the 
left thigh.  She has 1-cm laceration on the lateral aspect of 
the left wrist.  It is superficial.

P: I went ahead and put her on Augmentin 875 mg b.i.d. and
put her on Lortab 10 mg for pain.  I told her if it did not 

     progress or get better, I warned her about signs of infection
and if any of this occurs, she is to come back for 
reevaluation. (RX. #1, p. 24).

The claimant was again seen by Dr. Russell on February 9, 2009.  The clinic notes relative to the 

afore reflect, in pertinent part:

C/o  rev injuries from above altercation pain med doesn’t control 
just makes her sleep.

KEONA HARRIS                      02/09/09
S: She says she is hurting in upper lumbar portion of her back.

She has tenderness in that area right down the midline.
Q: She has negative Segs and negative straight leg raising.  

She can squat and get up.  She has negative toe-raising.
Patellae and Achilles are 2+ bilaterally.  She can heel-
walk.

A: She has contusion of the back.
P: I put her on Talwin NX one every four hours as needed
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for discomfort.  I told her to put heat on it.  She may return
to work.  If it continues to bother her, she is to come back 
for reevaluation.  X-ray was down the time we saw her.
(RX #1, p. 24).

The evidence further discloses that Physician’s Report, Form AR-3, was completed by Dr. Russell

on February 9, 2009, on March 4, 2009, reflecting that the claimant could return to work on

February 7, 2009, and noting that she was released from his treatment as of February 9, 2009.

(RX #1. 25-26).

The medical in the record reflects that the claimant was seen by Dr. Valencia Andrews-

Pritle on February 12, 2009.  A review of the clinic note of Dr. Pritle regarding the history

provided by the claimant during the visit reflects complaints similar to that relayed to Dr. Russell

at the time of the initial visit of February 6, 2009.  Dr. Pritle assessed the claimant’s complaints as

back pain, neck pain, pelvic pain, etc., for which the claimant was prescribed Soma and other

medicines.  X-rays were also order of the claimant’s cervical, thoracic, and lumbar spine and

pelvis. (RX #1, p. 27).  Th e claimant was again seen by Dr. Pritle on February 18, 2009, during

which time the claimant was directed to continue taking her pain medicines and physical therapy

was ordered. (RX #1, p. 30).

The claimant was again seen by Dr. Pirtle on March 9, 2009.  Dr. Pirtle ordered an MRI,

which was performed at Great River Medical Center on March 23, 2009. (RX. #1, p. 32).  The

medical in the record reflects that the claimant was seen by Dr. Pritle for complaints attributable

to the February 6, 2009, injuries on April 22, 2009; September 29, 2009; and November 12,

2009. (RX #1, p. 33-38).

The record reflects the presence of a Form AR-N, Employee’s Notice of Injury, regarding
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the February 6, 2009, accident which was signed by the claimant on the date of the accident.  The

exhibit only reflects the front side of the two-sided document. (RX #2).

The February 12,2009, letter of Ms. Faye Ross, a claims specialist with Risk Management

Resources, directed to the claimant reflects, in pertinent part:

Per our conversation Monday, Tuesday and yesterday, Dr. Russell
has stated that you may return to work.

Please continue to keep in contact with your employer because of 
their employment policies.  Workers’ compensation claims do not
exempt an employee from following employee attendance policies. 
(CX #1, p. 1).

A February 17, 2009, letter to the claimant from Ms. Ross reflects:

Per our conversation again today, Dr. Russell has stated that you
may return to work.  

Please see the enclosed note sent on February 12, 2009.(CX. #1, p. 14).

In a fax cover sheet of February 10, 2009, claimant faxed her request for a change of

physician to 501-682-2042, which is the fax number to the office of the Clerk of Arkansas

Workers’ Compensation Commission.  (CX. #1, p. 9-10).   The testimony in the record reflects

that action was taken on the change of physician request until the claim was assigned to the

Adjudication Division of the Commission.  Thereafter a Change of Physician Order was entered

on April 12, 2010, designating Dr. Pritle as the treating physician.  An appointment was scheduled

for the claimant with Dr. Pritle May 2010.

The evidence in the record reflects that the claimant continued to receive medical

treatment in connection with the February 6, 2009, compensable injury subsequent to the

February 9, 2009, final visit to Dr. Russell.  Indeed, the medical reflects that following the
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February 10, 2009, fax transmission to the Arkansas Workers’ Compensation Commission

requesting a change of physician, the claimant next received medical treatment under the care of

her family physician, Dr. Pirtle, on February 12, 2009.

After a thorough consideration of all of the evidence in this record, to include the

testimony of the claimant, review of the medical evidence and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On February 6, 2009, the employment relationship existed between the claimant 

and respondent at which time the claimant sustained injuries arising out of and in the course of her

employment as a result of a specific incident, which rendered the claimant temporarily totally

disable for the period February 7, 2009 through February 19, 2009.

3. The respondent failed to provide to the claimant a notice which explained the 

claimant’s rights and responsibilities concerning change of physician pursuant to Ark. Code Ann.

§11-9-514 (c)(1)-(2).

4. Medical treatment rendered to the claimant under care of and at the directions of 

Dr. Valencia Andrews-Pirtle, was reasonably necessary in connection with the February 6, 2009,

compensable injury.

5. Respondent shall pay all reasonable hospital, nursing, medical and other apparatus

expenses in connection with the treatment of the claimant’s February 6, 2009, compensable

injuries.

6. Respondent has controverted the cost of the claimant’s medical treatment under 
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the care and at the directions of Dr. Valencia Andrews-Pirtle and entitlement to temporary total

disability benefits pursuant to Ark. Code Ann. §11-9-501 (a)(1)-(3).

CONCLUSIONS

There is not a dispute regarding the compensability of the claimant’s February 6, 2006,

injuries, which were sustained within the course and scope of her employment.  The claimant

maintains that as a result of the injuries she incurred medical bills in the treatment of same and for

which respondent is liable.  Further, the claimant maintains that she was temporarily totally

disabled for a period of time and is entitled to corresponding temporary total disability benefits as

well as incurred unpaid medical bills.  Respondent takes the position that the claimant was

released to return to work within several days of her injury and is not entitled to any temporary

total disability benefits.  Further, the respondent contents that medical treatment received by the

claimant under the care of her family physician prior to the entry of the Change of Physician Order

of April 12, 2010, was unauthorized.  

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provisions.

Medical Treatment 

As noted above, the compensability of the claimant’s February 6, 2009, injury is not

disputed.  On February 6, 2009, while within the course and scope of her employment the

claimant sustained injuries when she was attacked by a special needs student.  The injury was

reported to appropriate supervisory personnel.  A Form AR-N, Employee’s Notice of Injury, was

completed in connection with the February 6, 2009, injury, and the document was signed and
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dated by the claimant.  The credible evidence in the record reflects that a photocopy of the front

side of the Form AR-N was provided to the claimant before she was directed to respondent’s

designated medical provider, Dr. James D. Russell.

Ark. Code Ann. §11-9-514, Medical services and supplies – Change of Physician,

provides, in pertinent part:

(c)(1) After being notified of an injury, the employer or insurance
carrier shall deliver to the employee, in person or by certified or 
registered mail, return receipt requested, a copy of a notice, approved
or prescribed by the commission, which explains the employee’s 
rights and responsibilities concerning change of physician.

(2) If, after notice of injury, the employee is not furnished a copy
of the notice, the change of physician rules do not apply.

The Form AR-N is a two-sided document with the front side providing identifying information

regarding the parties as well as a description of the injury along with time and place of

occurrence.  The back side of the document provides information regarding “the employee’s

rights and responsibilities concerning change of physician”.    The copy of the Form AR-N

provided to the claimant contained only the front side of the form.   As a consequence of the

respondent’s failure to provide the entire Form AR-N to the claimant, as mandated by statute, the

change of physician rules were not applicable.  

While the claimant was seen by Dr. Russell on two (2) occasions she became dissatisfied

with her medical treatment under his care.  The clinic notes of Dr. Russell reflect that x-rays were

not obtained during either of his visit with the claimant.  The claimant’s final visit with Dr. Russell

occurred on Monday, February 9, 2009.  It is not disputed that the claimant was in contact with

the claim specialist, Faye Ross, regarding her injury and discontentment with the medical care of
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Dr. Russell.  On February 10, 2009, the claimant faxed a request for a change of physician to the

Arkansas Workers’ Compensation Commission.  Unfortunately, the request failed to reach

appropriate parties.  

On Thursday, February 12, 2009, the claimant was seen by her family physician, Dr.

Valencia Andrews-Pirtle, in connection with the treatment of February 6, 2009, compensable

injury.  While under the care of Dr. Pirtle the claimant underwent diagnostic studies, was

prescribed medication, and physical therapy.  Further, the claimant was directed to remain off

work by Dr. Pirtle until February 18, 2009.

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer promptly

provide for an injured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  What constitutes reasonably necessary

medical treatment is a question of fact for the Commission. Dalton v. Allen Engineering Co., 66

Ark. App. 201, 989 S.W.2d 543 (1999).   Reasonably necessary medical services may include that

necessary to accurately diagnose the nature and extent of the compensable injury; to reduce or

alleviate symptoms resulting from the compensable injury; to maintain the level of healing

achieved; or to prevent further deterioration of the damage produced by the compensable injury.

Ark Code Ann. §11-9-705 (a)(3) (Repl. 2002) ; Jordan v. Tyson Food, Inc., 51 Ark. App. 100,

911 S.W.2d 593 (1995).

The evidence preponderates that the medical treatment rendered to the claimant under the

care of Dr. Pirtle was reasonably necessary in connection with the treatment of the claimant’s

February 6, 2009, compensable injury.  Further, since the respondent failed to provide the

claimant with a notice which explained her rights and responsibilities concerning change of
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physician, in accordance with Ark. Code Ann. §11-9-514 (c)(1) (2), the change of physician rules

do not apply.  Respondent has controverted the cost of the claimant’s treatment under the care

and at the directions of Dr. Pirtle, which was reasonably necessary in connection with the

February 6, 2009, compensable injury.

The claimant continues to experience residuals of the February 6, 2009, compensable

injury.  The testimony in the record reflects that a Change of Physician Order was entered by

Medical Cost Containment Division of the Arkansas Workers’ Compensation Commission on

April 12, 2010, which designated Dr. Valencia Andrews-Pirtle as the treating physician.  While

the claimant has been seen by Dr. Pirtle on one occasion in accordance with the Change of

Physician Order, the record does not reflect the presence of medical report in connection with the

May 2010 visit.   

Temporary Total Disability Benefits

The claimant was off work following the February 6, 2009, compensable injury from the

date of occurrence until February 19, 2009.  The claimant presents credible testimony that she

was not physically capable of performing her employment duties with respondent from the date of

her February 6, 2009, injury until she was released to return to work by Dr. Pritle on February 19,

2009.

Ark. Code Ann. §11-9-501, Limitation on compensation – Death and disability, provides

in pertinent part:

(a)(1) Compensation to the injured employee shall not be allowed
for the first seven (7) days’ disability resulting from injury, excluding
the day of injury.

(2) If a disability extends beyond that period, compensation shall



21

commence with the ninth day of disability.

(3) If a disability extends for a period of two (2) weeks, compensation
shall be allowed beginning the first day of disability, excluding the day
of injury.

In the instant claim, the claimant sustained compensable injuries to her back and shoulder, as well

as her wrist and lower extremities in the February 6, 2006, accident.  Temporary total disability

for unscheduled injuries is that period within the healing period in which the claimant suffers a

total incapacity to earn wages.  Ark. State Highway & Transportation Department v. Bershears,

272 Ark. 244, 613 S.W.2d 392 (1981).  A claimant’s healing period has not ended when

treatment is being administered for the healing and alleviation of the condition.  J.A. Riggs

Tractor Co., v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990).

In the instant claim, the evidence preponderates that the claimant continued to receive

medical treatment in connection with her compensable injuries following her final February 9,

2009, visit to Dr. Russell.  Indeed, the evidence reflects that the claimant remained under the

active medical treatment of Dr. Pritle for the treatment of the compensable February 6, 2009,

injuries commencing February 12,, 2009, through April 24, 2009, based on the physical therapy

bills.  The evidence preponderates that the claimant remained within her healing period and totally

incapacitated from engaging in gainful employment for the period February 7, 2009, through

February 19, 2009, and is entitled to appropriate corresponding temporary total disability benefits. 

 Respondent has controverted the claimant’s entitlement to any temporary total disability benefits.

AWARD

Respondent is herein ordered and directed to pay to the claimant temporary total disability

benefits at the appropriate compensation benefit rate for the period commencing February 7,
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2009, and continuing through February 19, 2009, in accordance with Ark. Code Ann. §11-9-501

(a).  Said sums accrued shall be paid in lump without discount.

Respondent is further ordered and directed to pay all reasonably necessary hospital,

medical, nursing and other apparatus expenses in connection with the treatment of the February 6,

2009, compensable injury, to include medical treatment provided under care and at the directions

of Dr. Valencia Andrews-Pirtle.  Respondent shall reimburse the claimant for out-of-pocket

expenses incurred in connection with the treatment of the February 5, 2009, compensable injury.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

   
______________________________________________

  Andrew L. Blood, ADMINISTRATIVE LAW JUDGE  

  
 


