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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On August 2, 2010, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.  

The testimony of Charles W. Harris - - the claimant, along with medical reports and other

documentary evidence comprise the record in this claim.

DISCUSSION

Charles W. Harris, the claimant, with a date of birth of March 30, 1955, has an 10th  

grade education, and was in the United States Army from January 1977 until November 1977. 

Claimant commenced his employment with respondents on or about January 27, 2005. In terms of
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his prior work history, the testimony of the claimant reflects that for twelve (12) years he worked

in the salvage yard at Marine Terminal as a mechanic.  The claimant’s other employment activities

are as reflected in his April 27, 2010 deposition. (RX #3, p. 42-48).  Claimant has worked as a

mechanic most of his adult life.  

In describing his primary employment duties for respondent-employer, the claimant

testified:

Well, I’d get there in the morning, I’d go to Nucor Yamato.  I’d
check all my trucks and make sure they was all in running condition, I
mean, by checking it, I mean, I’d have to go under the hood and check 
it out, check the oil, the radiator and the water and all. (T. 13).

While acknowledging receipt of medical treatment for various things through the years, in terms

of his general health in the months leading up to the May 28, 2007, date, the testimony of the

claimant reflects:

Well, I called myself in excellent condition because I was 
working every day, working ten, 12 hours a day, however - - if they
needed overtime, I’d stay and work overtime. (T. 13).

The claimant provided a description of the May 28, 2007, accident, which serves as the 

basis for the present claim:

Well, I was - - I’d been over at Nucor Yamato and I’d come
back to the yard, went all the way down back to pull parts off to go in
- - on the vehicle over in the yard.

Like horns, starters, alternators, carburetors and so on and so 
forth.  And I was in the process of moving my truck over to another 
location where I could be closer with my toolbox. (T. 14)

 Claimant explained that he was using a company owned vehicle (1995 Chevrolet extended cab

pickup), and not his personal vehicle.  The claimant continued, regarding the mechanics of the
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accident:

I moved my truck 15 feet behind where a sky track was
parked.  The boy on the sky track got off the sky track and come 
back and was talking to me.

As sky track is a forklift.  It pivots in the middle and it’s
got a 48-extended  - - 40 -foot extension boom on it.

He came back and was talking to me, and he disappeared 
so I went ahead and got my tools and pulled the horns and stuff off
that I was needing to put on the other vehicles, and I went back to
my truck and was putting my tools - - I put them over the tailgate in
the - - in the  - - or not the tailgate, over the side of the truck, into
the toolbox, laid them in top of the toolbox.  And the next thing I 
know, I hear the forklift fire up and boom, it hit me. 

The sky track backed into me. (T. 15-16).

The testimony of the claimant reflects:

I’m standing beside the left rear quarter of my truck.

And I’m standing there waving with everything I’ve got trying
to get his attention to get him off of me, and he finally looks back and
sees me, and he pulls forward.

I was pinned between the sky track and the truck. (T. 16).

The claimant explained that he did most of the damage to the truck, noting that the sky track

pinned him between the truck:

I was crushed.  The left rear quarter of the truck - - the sky 
track hit me in the lower back and both legs, pinned me to the truck,
and shoving the truck sideways all the time.  And I’m standing there
waving, hollering for everything I’ve got.  Daniel Brown, the boy that
was driving the truck or the sky track seen me waving and pulled up, 
come up and let the tailgate down on the truck and helped me off of 
the ground.

And put me on the back of my truck or the Scheuck truck
and took me to the office.  And from there, Leonard Yankee took
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me to the emergency room. (T. 17).

The claimant testified regarding the injuries he sustained in the accident:

Well, I had lower back - - I - - lower back and both knees.
I had a bruise on the back of my leg bigger than a football, my left
leg, and my normal life with my wife is no more. (T. 18).

Claimant explained that he suffered an injury to his testicle in the accident, asserting that they

were both crushed together in the incident.  In describing the area of he crushing injury, the

claimant testified:

Upper legs and upper thighs and then back, the left leg, I had
a spot as big as this Kleenex box and it stayed black and blue for about
five months. (T. 18).

The afore is the area below the claimant’s left buttocks.  Claimant described the upper portion of

his body that was crushed in the accident as his mid-chest/lower rib cage.  

The claimant was taken to the emergency room of Great River Medical Center in

Blytheville on May 28, 2007.  Claimant later came under the care and treatment of Dr. John

Williams, a Blytheville family practice physician, as well as respondent-designated treating

physician.  The testimony reflects that respondents directed the claimant’s medical treatment.  The

claimant did seek medical treatment from the VA in Popular Bluff, Missouri.  Other than the VA,

claimant testified that he did not choose any of the doctors to treat him in connection with the

injuries growing out of the sky track accident.

Regarding the absence of any mention of a the testicle injury from the medical records for

some time following the May 28, 2007, accident, the claimant testified:

Well, over the past ten years, I’d - - it had happened, my right
testicle would swell up and then it would go down by itself.  And 
when - - when it swole up the first time, I just let it go at that.  Because
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the fluid went right back out of it.   (T. 20).

After the May 28, 2007, ski track incident, claimant testified that while he experienced “just light

pain at the time” with the testicles,  his primary pain was in his lower back and knees for which he

received Tylenol 3 with codeine.  

The testimony of the claimant reflects that after he got out of the hospital he was place

back to work performing light duty.  Claimant described the light duty work he performed the

next few weeks following he May 28, 2007, accident:

I was disassembling welders from Tom Ducett (phonetic), 
which was an employee of Schueck Steel.  I was taking the down 
where he could overhaul them and then we’d put them back together. 
(T. 21).

Claimant testified that he performed the light duty job for about two and a half (2 ½ ) months. 

The testimony of the claimant reflects that he had been returned to full duty the Friday before

September 28, 2007.  Regarding the occurrence of September 28, 20007, the claimant testified

regarding the instructions he received from his supervisor, Jerry Moore:

He told me to pick up some tires and take them back over to 
Schueck Steel and put them on some trucks. 

There were two 16-inch bud wheels.  I loaded them into the 
back of a truck and then there was a 19-inch bud wheel I loaded on 
top in a cargo body truck.  I loaded on top of the two 16s.  (T. 23).

Claimant loaded the wheels in a ‘92 Chevrolet pickup unibody vehicle.  Claimant estimates that

the 16-inch bud wheels weighed 55 to 70 pounds each, and the 19-inch bud wheel weighed 70

pounds, if not more.  The testimony of the claimant reflects that in performing the afore task, he

“felt like something had been ripped loose” in his lower stomach/groin area.   (T. 24).  The

claimant continued: 
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I didn’t know what it was.  I went over to the Nucor yard and
I went in immediately and talked to the safety guy.  

I told him - - he said, okay, we’ll get somebody else to break them
down and fix the 19 and he said just sit down and take it easy.

That’s what I did.   The next day, I came back to work and I told
him, the same safety guy, that I had considerable swelling on my right nut
- - testicle, and at that time, we went to Jonesboro to St. Bernard’s and 
they drained 70 milliliters of fluid off of my right nut. (T. 24).

The claimant denies that he was followed by Dr. Williams regarding his testicular complaint, only

for his back.

The claimant testified that he treated with Dr. Joseph Kuester, a Jonesboro urologist, in

connection with the right testicle complaint.  Claimant explained that the safety commission in

Nucor Yamato Steel told him to see Dr. Kueter.  The claimant added, regarding the safety

commission, “but they were for Schueck Steel”. (T. 25).  Claimant’s testimony reflects that he

continued to see Dr. Kueter for a couple of months.  Claimant asserts that during the afore, it was

his belief that respondent-employer was being responsible for the medical treatment relative to his

testicle as a work-related injury.  Claimant maintains that he was taken to Dr. Kueter by

respondents.   Further, the claimant’s testimony reflects that he did not receive any bills from Dr.

Keuter during that period.  

Eventually surgery was performed on the claimant’s right testicle.  The claimant testified

that he continued working light-duty after September 28 or 29, 2007, when he had his initial

treatment.  Claimant denies missing more that one day of work at any time.  Claimant testified

that he continued receiving his regular paycheck through December 2007.  On December 10, 

2007, the claimant underwent the testicle surgery.  Claimant explained that he remained in the
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hospital for a week following his surgery.  The testimony of the claimant reflects that he received

his normal salary during the afore period.  The claimant returned to work, light duty, following his

release from the hospital, from mid-December 2007 until mid-February 2008, when he was

returned to full duties at the mill.  

The claimant maintains that he returned to full duty pursuant to the directions of his

supervisor, Jerry Moore.  The testimony of the claimant reflects that he was continuing to see a

doctor in follow-up in January and February 2008:

I seen Dr. Williams and then I seen Dr. Campbell.  Dr. Campbell
did not release me to go back to full duty yet. (T. 28).

The claimant asserts that during late 2007 or early 2008, there was not a dispute between himself

and the adjuster or the employer as to what was being accepted as a workers’ compensation

injury and what was not.  

In mid-February 2008, when he was returned to full duty by his supervisor, the claimant

testified:

My first two weeks went along fine.  Middle of March come
up and Jerry come out one morning and told me Monday would be
my last day, because I’d put a starter on a bus - - the wrong starter on
a bus.  He said I was unable to do my job properly. (T. 29).

Claimant acknowledged putting the wrong started on the bus, however offered:

I compared the starters and they looked alike to me, and that’s
what they told me the starter was for. (T. 29).

The claimant maintains that Mr. Moore pointed out, in terms of him being unable to perform his

job:

I had to have someone come under the bus and help me lift
the starter up into position. (T. 30).
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Claimant testified that once he lost his insurance through respondent-employer, he started going

back to the VA form medical treatment.  The claimant eventually received some medical

treatment for his knees at the VA.  Claimant has now been approved for Social Security disability

as of June 2008.  

The testimony of the claimant reflects that in the period of 1983/84 he was treated for

some scrotal discomfort and groin pain for which he was referred to a urologist.  Claimant

maintains that the afore was for kidney stones.  Claimant asserts that his medical treatment ceased

when the pain went away after he passed four (4) stones.  Claimant’s testimony reflects that after

the afore he had no further problems with his scrotum or testicles or ureter or anything of that

nature.   (T. 31).  

The claimant acknowledged that in 2002 he underwent some treatment for his testicles for

what was diagnosed as a hydrocele by the Veterans Administration hospital.  The claimant

attributed the afore to heavy lifting.  Claimant asserts that as a result of the afore he did not lift

anything over forty (40) pounds at any time without help.  Claimant explained that the treatment

ended in September 2002 because the pain went away.  

The claimant described any problem or pain with his testicle from 2002 up until the

incident in September 2007, as “just a slight swelling on the right side”. (T. 33).  Regarding any

symptoms between 2002 and May 2007, claimant asserts that he learned to live with it.  The

claimant maintains that the surgery for the loss of his testicle was related to his employment with

respondents.

The testimony of the claimant reflects that he applied for and received unemployment

compensation benefits following the termination of his employment by respondent, receiving
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$420.00, per week from March to November 2008. (RX #3, p. 64-65).   

During cross examination the claimant was questioned regarding the testimony he

provided in an April 27, 2010, deposition.  The claimant testified that he received an honorable 

discharge from the Army “for the good of the service” .  (RX #3, p. 57).  Claimant concedes that

he had a bad attitude.  The claimant denies that he got into trouble, “I just, just - attitude

problems”.  Claimant was a track vehicle mechanic in the military.  

Claimant asserts that to date there is not indication of a medical discharge as the basis of

his separation from the Army.  The claimant acknowledged that he fell from a bunk and injured

his back, however maintains that he was treated at the infirmary that one night for it.  The

testimony of the claimant reflects that the did not go to the VA for treatment until 1981, and that

the same was for rotator cuff treatment, not his back.  Claimant concedes that he had treated at

the VA for low back pain associated with the bunk incident.     

The claimant denies that he was given forms to fill out before being taken to the hospital

on May 28, 2007, following the incident with the sky track.  The claimant added regarding the

afore:

No.  Because we left right from the shop and went to the
hospital. .   .  (T. 37).

Regarding the May 28, 2007, Form N, the testimony of the claimant reflects:

I remember filling out that form at the hospital, but I didn’t 
fill it out - - 

- - at the - - when - - where the accident happened. (T. 37).

The claimant concedes that the Form N does not recite injuries to his knees, low back or testicles. 

Further, the claimant acknowledged that he provided the information to David Snider contained in
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the Employee’s Report of Accident, which identified the body part injured in the May 28, 2007,

accident as the upper left leg.

The claimant testified that when seen at the emergency room at Great River Medical

Center on May 28, 2007, he relay a history of having been pinned between the sky track and the

truck.  Claimant denies making the statement reflected in the medical record about having his left

leg caught between the truck and sky track:

When I came - - when I went into the emergency room, I told
them what pain - - what pain I was having. 

That I had been crushed. (T. 39-40).

Claimant denies that he has ever had a herniated disk in his neck or back, as reflected in the May

28, 2007, emergency room record, continuing:

The only pains I’ve ever studies with - - or had anything to do
with was my left shoulder when they done carpal - - or rotator cuff 
surgery. (T. 41).

Claimant acknowledged that he had complained of pain in his back before May 28, 2007.  As to

any complaints of right testicle pain during the May 28, 2007, emergency room visit, the

testimony of the claimant reflects:

I was in so much pain, I didn’t know what was - - what all
was hurt. (T. 41).

Claimant denies that he was asked about the location of his pain by emergency medical personnel

during the May 28, 2007, emergency room visit.  

The claimant acknowledged that he did not tell Dr. Williams during the June 1, 2007, visit

that his back, knees or testicle was bothering him.  The claimant testified that he did not tell Dr.

Williams that he was having problems with his knees, low back or right testicle during the June
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12, 2007, follow-up visit.  The claimant’s testimony reflects that at the time of the afore visit, he

was wearing Ace bandages, which had been supplied by Nucor Yamato, on both knees.  The June

22, 2007, follow-up visit of the claimant to Dr. Williams is devoid of complaints relative to the

claimant’s knees, low back or right testicle.

The July 12, 2007, office note of the claimant’s visit to Dr. Williams recites complaints of

low back pain, however makes no mention of pain in the knees or testicles.  The medical records

reflect that the claimant failed to show of a scheduled July 23, 2007, visit to Dr. Williams.  The

claimant was next seen by Dr. Williams on August 10, 2007, and the records of the visit

document complains of back pain and left knee pain, however no mention of a right testicle

problem.  Claimant asserts, regarding the afore, that he did not have a right testicle problem “at

that time”. (T. 46).   While asserting that his testicles were “squished by the sky track event”, and

conceding that he did not mention it to anyone during the May 28, 2007, emergency visit, as well

as the absence of same from the medical records of Dr. Williams, claimant added:

Well, I - - I know on several occasions, I mentioned it to
the safety guy. (T. 46).

The September 28, 2007, medical records of Dr. Smith document complaints of swelling

in the claimant’s testicle, along with acute pain in the right mid lower abdominal area.  In

conceding that the afore was the first time he had made mention of any problem with his testicle,

claimant added, “because, before, it always went down”. (T. 47).  

With respect to any urological problems prior to May 28, 2007, the testimony of the

claimant reflects that in 1983-84, he had kidney stones and in 1990 he was treated for a cyst on

his right kidney.  The claimant acknowledged the presence in the right testicle prior to May 2007,
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explaining:

When the family - - excuse me.  When the doctor examined
me, the doctor found the hydrocele, Dr. Williams found the hydrocele.

Just with slight swelling.  That’s all.  (T. 53).

The claimant denied that he had problems with his right testicle that required medical treatment 

before May 2007.

On further questioning, the claimant acknowledged receiving treatment at the VA in April

2002 due to pain and swelling in his testicle, and for which he underwent an ultrasound.  Claimant

maintains that the swelling always went down.  The claimant testified that if he “overlifted” the

swelling would return periodically between 2002 and May 2007.  The claimant denies that at one

point in June 2007 he was referred for surgery on the testicle.  When referred to a June 27, 2002,

VA medical record regard surgery of the testicle to address a hydrocele, claimant responded:

I told them after they done the surgery on my shoulder and
messed it up, they wasn’t doing no more surgeries on me. (T. 60).

The claimant acknowledged that on July 17, 2002, he was seen by Dr. Hussain, a urologist, at the

VA and referred for tertiary care for the surgery of the hydrocele.  Claimant testified, regarding

the afore:

Yes.  But, like I said, the swelling went down and I forgot
it.  (T. 60).

Claimant concedes that he was referred for consideration of surgery on his right testicle by the

VA physicians in 2002.  

The claimant’s testimony reflects that the lifting event of September 28, 2007, is of the

variety that would cause his right testicle to swell.  The claimant testified that the David Kincaid,
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the Safety organizer, directed him to Dr. Campbell in Jonesboro for treatment of the right testicle

complaint.   The claimant noted that the occurrence of the right testicle swelling was mentioned in

the filings of his former attorney, although the date was listed as May 28, 2007.   Claimant

concedes that the first time he was treated relative to his right testicle was following the second

work-related incident of September 2007.  Claimant acknowledged that he did not file a separated

workers’ compensation claimant in connection with the September 2007, right testicle complaint,

and that the hospital billed his health insurance for associated treatment of same.

During further direct examination, the claimant agreed that his medical records did not

disclose receipt of medical treatment relative to his testicle subsequent to 2002.  Further, the

claimant acknowledged that in 2005, shortly after his employment by respondent he treated with

Dr. Williams for complaints of back pain attributable to his employment.

The medical in the record reflects that the claimant was seen at the emergency room of

Great River Medical Center on May 28, 2007, with a chief complaint of left thigh pain attributable

to a work accident in which he got his left leg pinned between a truck and a sky track.  The

emergency room records reflect that x-rays were obtained and after an Ace wrap and being

provided ibuprofen, the claimant was discharged with a diagnosis of contusion of the left thigh

and directions to follow-up with the company doctor. (CX #1, p. 1-6).  

The claimant was seen by Dr. John William, the company doctor, on June 1, 2007.  The

office note of the June 1, 2007, visit reflects, in pertinent part:

52 y/o WM, comes in today from work.  He tells me he got ran 
over by a skytrac and hurt his left thigh.  He wen to the ER on 
5/28/07, on Monday after he had his accident at work.  He got 
caught between a skytrac and a truck.  The skytrac backed up and 
pinned his left thigh.  His exam in the ER was stable.  His x-rays
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were negative.  No fractures.  He was given Motrin from the ER,
an ice pack and an ace wrap.  He’s here today to get checked.  
He’s working okay.  No other troubles.  He’s doing his regular 
job.  He’s been taking Tramadol from the VA that he has for pains.
He’s been up there for back surgery and carpal tunnel surgery and
has plenty of those left.

*       *       *

LEFT LOWER EXTREMITY: He’s got a large bruising area on
the posterior thigh, kind of his upper buttocks to the mid thigh area.
It’s about the size of a football with the bruising.  Everything else is
stable.  No trouble with the hip, knee or ankle.  He bears weight okay.
No distal neurosensory deficits.  Pulses stable.

A: 1) Musculoskeletal strain injury to left thigh with ecchmyosis
    posteriorly.

P: He’s working okay.  He can continue to work.  He’s doing
fine.  Stay on the Tramadol prn.  See him back her in 10 days 
and reassess him.  This bruising area should be more improved
too.  (CX #1, p. 6).

On June 12, 2007, the claimant was seen in follow up by Dr. Williams.  The office note of the 

afore visit reflects, in pertinent part:

52 y/o WM, comes in today complaining the bottom of his left foot 
feels like it’s got “needles in it” and feels like it’s dead.  He has some
vague muscle spasms.  He kicked his wife when he was sleeping the
other night.  His thigh is a little bit better.  No troubles there.  He just
feels like he’s got a knot on the back of it.  No other joints bother him.

*       *       *

LEFT LOWER EXTREMITY:   His left thigh looks fine.  There
is no more ecchymosis.  He’s got a little resolving hematoma area 
on his left thigh posteriorly just shy of his buttocks.  Nontender. 
No distal deficits.  Everything else looks stable.
LEFT FOOT: We took his boot off and his sock off.  He’s got good
color to his foot.  He’s got good sorsalis pedis pulses.  He’s got some
mild onychomycosis to his toenails.  No swelling.  No edema.  He 
bears weight okay.  The plantar aspect looks fine.  No lesions or breaks
in the skin there.
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A: 1) Musculoskeletal injury to left thigh and LLE.
P: Get him set up of NCVs of that left leg at Dr. Yoa’s office.

Stay on anti-inflammatories prn.  He’s been doing his regular
job since we saw him last time.  We’ll send him back to work
without restrictions since he is already doing that.  See him 
back here in 10 days and reassess him. (CX #1, p. 7).

The claimant was again seen by Dr. Williams on June 22, 2007, with complaints of left leg pain

and a knot on his posterior thigh just below his buttock.  After noting that prior efforts to have

the claimant see Dr. Yao for NCVs had been denied by respondents the June 22, 2007, office note

reflects that respondent had finally approved the testing.  The office note concludes:

P: His W/C will call and get him an appointment to see Dr. Yao 
for NCVs.  I was going to limit his lifting to 10 pounds, but he’s been
doing his work okay.  So, we’ll just send him back to work without 
restrictions.  See him back here in two weeks and reassess him.  Watch
the BP closely.  It’s never been that high before. .    .    (CX #1, p. 8).

The claimant was seen by Dr. Williams on July 12, 2007.  The office note of the afore

visit reflects, in pertinent part:

52 y/o WM, comes in today for recheck of his back and legs.  He 
now has some pain moving from the left side to the right side.  We
got his NCVs from Dr. Yao’s office which showed left sciatic nerve
contusion at the level of his mid thigh.  He recommended avoiding 
pressure there.  That may help out with his foot paresthesias.  Every-
thing else is pretty stable.  He now says his strength is decreased in
that right leg.  When he get out of the truck he feels kind of weak.

ROS: Negative except above.  He also sees the doctors at the VA 
in Popular Bluff.  He tells me his nerves are “shot”.  He saw the VA
doctors last Friday.  He’s been on Buspar 15 mg, Clonazepam 1 mg 
and Citalopram hydrobromide 40 mg daily from the VA.

*       *       *

A: 1) Arthralgias to legs.
2) Lumbar back pain.
3) Left sciatica contusion.
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P: Give him a scrip for Ultram, take these daily.  He’s doing his
job at work okay and has been.  That’s a good sign.  Let’s see him back
here in about 10 days and reassess him.  If he’s not improved we’ll see
if Dr. Prem can see him for chronic pain management. (CX #1, p. 9).

The office notes of Dr. Williams reflect that the claimant was a “no show” for a scheduled July 

23, 2007, visit.  The claimant was next seen by Dr. Williams on August 10, 2007.  The office 

note of the visit reflects:

His back still hurts him a little bit, but his main place now is with his 
left knee.  He has pain kind of in there and has to wear a 6" ace wrap 
or his knee will give away and he’ll lose control of it.  He can’t walk 
on it, but he’s working with it okay.  He’s been off his BP pills and his
fluid pills since he was in the hospital.  He presented to the ER with 
some chest pain.  Dr. Smith put him in for chest pain.  His MI work up
was negative.  We checked a US and UGI series on him as an out 
patient.  He had some renal cyst, maybe a stone and a small hiatal 
hernia, but no big time signs of reflux.

           *       *      *
                                                                       

A: 1) Arthralgias left knee.
2) Lumbar back pains.

P: Get him set up for MRI scan of his left knee.  That bothers him 
worse now.  He’s off his BP meds and PB is okay.  He takes his Ultram,
two in the a.m. and that will last him all day long.  He’s got plenty of 
those left.  We’ll see him back here in about 10 days and reassess him.
We’ll see what his scan shows and go from there.  He’s working everyday
and that’s a good sign. (CX #1, p. 10). 

The September 6, 2007, office note of Dr. Williams relative to the claimant reflects, in pertinent 

part:

52 y/o WM, comes in today with the safety man from work to 
recheck his back and his knees.  He still complains of lumbar back 
pains and now both knees are hurting him.  He’s working as a mechanic
still.  He’s done that for over 40 years now.  He’s got ace wraps on both
his knees.  David Snyder called from Scheuck Steel the other day about 
Charles and I also called Stacy Dovers, there W/C claim manager and 
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they have refused his MRI scan.  They can’t relate this left knee pain to 
his initial injury when he got pinned by the skytrac.  He went to the ER
complaining of left thigh pain and back pain, but no knee pains.  He tells
me he never had any knee troubles since the accident though, so it’s 
kind of hard to tell.  If he can get over to the VA again, they can do his 
MRI scans for him over there and it won’t cost him anything.  He tells
me he hasn’t been to the VA in awhile.  He told me just a couple of notes
ago, he had just seen the VA doctors the previous Friday back in July.  
He tells me he stopped all the VA medicines he was taking in the hospital
for atypical chest pain.  He now tells me his right knee started hurting 
him about three weeks after his initial accident.

*       *       *

EXTREMITIES: He took his ace wrap off both knees.  No effusion.
Patella tracks normally.  Negative pivot shift.  Negative drawer’s sign.
Everything else is stable bilaterally.  No trouble at the hip or ankle.
He says as long as he wears ace wraps for support he can get around
and work okay.

A: 1) Lumbar back pains.
2) Arthralgias of knees.
3) Left thigh pain - Left sciatica contusion.

P: Lets start Physical Therapy three times a week to his back and
his knees.  Stay on his meds prn.  Wear the ace wrap for support if he 
needs them.  That’s not giving him much support anyway, because 
there is nothing rigid there.  Let’s see him back here in a month and 
release him.  He’ll continue to work like he’s been doing.  If anything 
gets worse acutely holler back pronto. (CX #1, p. 11).

The medical in the record reflects that on September 28, 2007, the claimant was seen by

Dr. Ronald D. Smith.  The afore office note reflects, in pertinent part:

He comes in, he was lifting some big old tires off the back of a truck
by himself, this was three days or so ago, when he developed acute pain
in his right mid to lower abdominal area.  He said his belly button, which
was sticking in, is now sticking out.  And his testicle was swollen just a 
little bit.  It’s now swollen a whole lot and he’s had a lot of pain and dis-
comfort.
PE: His abdomen is soft.  The area where most of his pain is, is 
easily explored so he does not have any major problem there.  He does
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have a 1 cm umbilical hernia present.  The right testicle, he’s got a very
large soft cystic feeling mass attached to the right testicle.  I tried to trans-
illuminate it and I was not satisfied with the results of that.  I do think it is
most likely a hydrocele.  Difficult to evaluate because of the large hydrocele
that interferes with PE, but he does also have a right indirect inguinal hernia.
How much of this occurred at the time he was lifting the tires is difficult
to say, at least some of it, perhaps all of it.  We did not give him any specific
medication.  I don’t think he really needs it.  He needs to use heat to his 
lower abdominal area.  He needs to see a urologist.  Work limitation until
that’s satisfied.
DX: 1) Myofascial strain abdominal wall.

2) Unibilical hernia.
3) Right hydrocele.
4) Right indirect inguinal hernia.  (CX #1, p. 12).

A Form AR-3, Physician’s Report, was completed by Dr. Smith in connection with the claimant’s

September 28, 2007, visit.  In the area on the form which calls for a brief description of the

accident, the document reflects, “I was lifting & developed acute & severe pain rt med abd”.  The

form also list as diagnoses the same as those listed in the office note of Dr. Smith.  The claimant

was released to work with no lifting more than five (5) pounds. (CX #1, p. 13-14).

The medical evidence reflects that on October 11, 2007, the claimant was again seen by

Dr. Williams.  The office note of the afore visit reflects:

52 y/o WM, comes in today with the safety man from Scheuck Steel.
He still has chronic pains in his lower back and his legs and knees. 
He wears his ace wrap to his knees.  Both knees hurt him.  He’s been
set up for P.T., but never went to his appointment.  He saw Dr. Smith 
the last time he was here after he was throwing some tires around and
getting them off the truck.  The tires weighed between 40 and 50 pounds.
One of them weighed about 75 pounds.  He is set up to see a urologist 
in Jonesboro on 11/22/07.  We’ll see what they say.  His last MRI scan 
of his lumbar back was back in 2005.  He had some arthritic changes, 
but no HNP.

*       *        *

GU: Left side is fine.  Testicle is normal and descended.  His right side
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either has a mass or a large hernia there.  He’s got a mild hydrocele. 
He is a bit tender as well.  I can’t reduce anything.  Everything else is

 pretty stable.

A: 1) Lumbar back pain.
2) Arthralgias to knees.
3) Mass/Hernia right testicle/scrotum.
4) Umbilical hernia.

P:    Get him set up for MRI scan of his lumbar spine and also right
left knees at the hospital.  We’ll also get a bone scan.  We’ll see what
the urologist says on the 22nd.  I’ll see him back here in two weeks and
reassess him.   .    .  (CX #1, p. 15).

On October 22, 2007, the claimant was evaluated by Dr. Joseph Kuster, pursuant to a

referral of Dr. Williams relative to his complaints of abdominal and scrotal pain.  The chart note of

the afore visit reflects, in pertinent part:

His symptoms began 2 weeks ago on a Thursday while he was at work.
He describes lifting some fairly heavy wheels and stacking them on a 
truck.  As he was doing this, he “felt something tear” around his umbilicus.
Later that day the pain radiated down and into the right groin and scrotum.
He reported it at work the next day.

He first saw Dr. Smith in Blytheville.  He was referred to the Popular Bluff
VA, where he saw Dr. Hundaul and was told he had a ruptured testicle.  His
third physician was Dr. Williams back in Blytheville, and he was told this 
was a hydrocele.  He has not been referred to me for another opinion.
Apparently, there is some discussion about whether this was a work
related injury or not.  He has not received any specific treatment yet or
diagnostic imaging.  He says the size of his right scrotum has actually 
been enlarging ever since the injury and becoming more painful.  He 
says he wants to work and that he enjoys his work, but that he is not 
really able to effectively in his current situation.

*       *       *

PHYSICAL EXAMINATION: Well-developed, well-nourished, white
male who seems to be in some discomfort with movements.   .    .     .
GU: Uncircumcised phallus with no penial lesions.  Testes are decended
bilaterally.  The left is palpably normal.  The right testis is in the lower 
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anterior scrotum.  There is a mass above it which is 2-3 times larger than
the actual testicle.  It is definitely tender.  It would only transilluminate 
minimally.  I feel like I could palpate above it and that it was not an 
inguinal hernia.

ASSESSMENT:
1. Umbilical hernia.
2. Right-sided scrotal trauma which has probably led to a reactive

hydrocele or hematocele.  I suspect this may be getting infected.
3. I cannot explain his hematuria right now.
4. Based on his description to me, I definitely feel like all of the 

above are work related injuries.
               
At the minimum, he needs some pain medication.  I prescribed Percocet.  
I think an antiinflammatory will also help, so I prescribed naproxen 500
mg b.i.d for 10 days.  In case there is an infectious component, I prescribed
Keflex 500 mg t.i.d. for 7 days.

I sent him to the hospital for a scrotal ultrasound today.  I received a 
call back from the radiologist.  He says this is a large right-sided hydrocele.
It may have one loculation as an internal echo.  He did not think it was a 
hematocele or pyocele.  The testis itself was displaced by it but looked okay.
Non hernia containing bowel was identified.

PLAN: I hope these medications and some time will resolve his scrotal 
problem.  The less physical work he does for now the better he will be.  
It is possible he might end up needing surgery to drain this fluid.  With 
regards to his umbilical hernia, he will need to see a general surgeon about
fixing that.  I did not make a referral today, but I will do so at my next 
visit if that has not been done by his PCP.  He will take his medications,
and I will see him in a week or 2. (CX #1, p. 16-17).

On October 25, 2007, the claimant was seen in follow up by Dr. Williams to go over his 

test results.  The clinic notes of the visit reflect, in pertinent part:

He initially hurt himself getting hit by a sky-track.  He relates all his 
troubles to that injury.  However, he’s done heavy work for about 45 
years.  We got his tests back.  His bone scan showed some mild scoliosis,
and arthritis in his knees bilaterally and arthritis in his lower C spine.  
MRI of his left knee showed some degeneration of that lateral meniscus.
He has some arthritis there too with effusion.  He has a cyst in his left
tibia and a Baker’s cyst on the left knee.  His right knee is about the 
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same.  Still some mild effusion and arthritis there and some cysts.  MRI
of his L spine showed some mild disc bulging and also some borderline
neuroforaminal narrowing and arthritic changes.  I told him he probably 
had preexisting arthritis troubles going on and the accident just aggravated
it and made it worse.  He’s not very happy with my opinion.  He also has
still some swelling to his scrotum.  He’s supposed to see a urologist over 
in Jonesboro, Dr. Krueger.  They are going to recheck him there and 
repeat his UA.

     *        *         *
   

A: 1) Chronic lumbar back pain.
2) Arthralgias to knees - DJD.
3) Possible mass or hernia right testicle at scrotum.
4) Umbilical hernia.

P:       Keep his rechecks with urologist over in Jonesboro.  Let’s keep
him at light duty for now.  I reviewed his scans with him.  It’s just going
to take a little more time.  He can try the P.T. as well.  We’ll see how he
does.  He’s still wearing his ace bandages to his legs.  He complains of 
muscle spasms in both legs.  He’ll stay on his meds too. (CX #1, p. 19).

The claimant was seen in follow-up by Dr. Kueter on November 2, 2007.  The chart note 

of the visit reflects:

He is here to follow up on a workers’ compensation case from an injury
he reported having while working.  At my first appointment with his 11
days ago, I prescribed medications including, Percocet, naproxen, and 
Keflex.  He says due to problems obtaining the medicines through his
job, he was not able to get them until 4 days ago.  He has been taking
them since then.  He says they have not helped any at all.  He thinks 
his right scrotum has actually gotten larger and is now even more pain-
ful.  He is not exactly complaining of the umbilical hernia right now.
There is a safety employee from his job with him today.  Mr. Harris is
not doing anything strenuous at work but is walking and moving around
a bit.

His UA today is now completely clear.  I suspect the previous hematuria 
was just something transient, but it probably was related to his injury. On
exam, the right hemiscrotum is still enlarged compared to the left.  I think
the size is about the same as last time.  It does seem a little more tender
with palpation today.  It still transilluminates to some degree.
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I decided to try and drain his fluid to help his pain.  Sterile technique was
used with Betadine. .     .      .  I was able to drain out 70 cc of serous 
looking fluid.  At this point, the right hemiscrotum was about the same
size as the left.  He said he did fell better.  I went ahead and sent that fluid
for culture.

He will continue the 3 medications he already has as above.  If he continues
to feel good in a few days, he can resume work activities.  If this fluid 
recurs, then he will likely need a surgical drainage.  I have scheduled a 2-
week follow-up.  I am going to let Dr. Williams decide on a course of 
action for his umbilical hernia. (CX #1, p. 20).

The claimant was again seen by Dr. Kueter on November 16, 2007.  The chart note of the afore 

visit reflects, in pertinent part:

Mr. Harris has returned for a follow-up visit 2 weeks after I drained a 
right hydrocele with a needle in the office.  His pain was immediately 
improved.  He says over the course of the next 7 or 8 days some of the
fluid has built back up, but it is not nearly as much as before.  He reports
no pain currently.  He has not done any strenuous activity yet.  He was 
seen by Dr. John Williams yesterday who released him to return to work.

His UA today only shows a couple of white cells.  On exam, the right 
testis and hemiscrotum are normal.  The left testis is fine.  There is some 
fluid remaining, mostly superior to it, but it is not very much and is not 
tender.  Also note that the culture of the hydrocele fluid returned as no
growth.
I believe this was a reactive hydrocele due to an injury at work.  This 
is based on clinical information as well as his history from the incident.
I do believe he can return to work without restrictions.  If this condition 
returned, I would recommend a surgical drainage in the future.  He will
return here p.r.n.  (CX #1, p. 22).

On December 4, 2007, the clamant was seen by Dr. Charles E. Campbell.  The 

preoperative hospital note regarding the afore reflects:

This 52 year old white male was seen on December 4th with swelling in
the right scrotum.  He stated that two months ago he was a urologist in
Jonesboro who aspirated fluid from the right scrotum and he was told 
that it was not hydrocele.  The patient is having very little pain.
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Examination reveals that there is a cystic swelling about the right testis
measuring 4cm in diameter.  In addition there is fairly pronounced 
induration behind the testis and extending up to his structure and this 
appears to be very likely swollen and infected epididymis.  The testis itself
appears to be normal.  I do not think that it is directly involved by a mass
or vas swelling.  The patient’s urine was negative.  He is advised that he 
needs to have surgical exploration and probable epididymectomy and 
removal of this cystic structure which is more than likely a spermatocele.
He has no history of urinary tract disease.

This patient has had three previous surgical procedures, in 1981 he had a 
carpal tunnel.  In 2001 he had an appendectomy, in 2003 he had a rotator 
cuff surgery.  He has had no other surgery or serious illness. . .   . 
(CX #1, p. 23).

The evidence reflects that on December 10, 2007, the claimant underwent surgery under

the care of Dr. Campbell at Great River Medical Center.  The operative report reflects a

preoperative diagnosis of hydrocele versus spermatocele right side.  The postoperative diagnosis

was that of inflammatory hydrocele at the epididymis.  Dr. Campbell performed and excision of

inflammatory hydrocele and right epididymectomy. (CX #1, p. 24).  The claimant returned to the

hospital, with a preoperative diagnosis of orchitis right with necrosis and underwent a right

orchiectomy on December 17, 2007. (CX #1, p. 34).  The claimant underwent additional surgery

on December 20, 2007.  The December 21, 2007, Discharge Summary reflects the course of the

claimant’s treatment following the December 17, 2007, admission:

This 52 year old white male has had rather complicated urological 
history.  He had removal of his epididymis and an inflammatory 
hydrocele a couple of weeks ago.  He then developed painful swelling
of the right scrotum and he was explored and found to have a moderate
hematoma.  The scrotal cavity was drained with a Jackson Pratt drain.
The drain was removed on the day of admission and 3 or 4 hours later
the patient called me informing me that he was having severe pain again
on the right side.  He came to the hospital and was admitted.  Examination
did reveal redness, swelling, induration worse that 4 or 5 hours ago.  It 
was felt that he had a residual infection and he was started on intravenous 
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Garamycin.  He did not show satisfactory progression and eventually it 
was felt that in all likelihood he may have an abscess of the testes and he
was taken to surgery on 12-20 at which time the scrotum was opened.
The testes was found to be infarcted and necrotic and an orchiectomy 
was performed.  The scrotal cavity was drained again with a Jackson 
Pratt drain.  On the following day he was discharged home with the drain
in place.  I will be seeing him in 3 days to remove this drain in my office.

*       *       *
FINAL DIAGNOSIS: Infracted right testes.

OPERATION: Right orchiectomy.  The above follow up instructions 
were carried out.  He is to continue the antibiotics which he was taking
prior to admission consisting of Levaquine and Hydrocodone with 
Acetaminophen for pain. (CX #1,p. 38).      

The evidence reflects that the claimant was seen at the Veterans Administration Medical

Center in Popular Bluff Missouri on March 21, 2002., during which time he relayed a history of

some swelling in the right testes for two weeks.  The afore was assessed as a right-sided

hydrocele, for which a urology evaluation was recommended for further management. (RX #1, p.

22-23). 

On April 27, 2002, the claimant was seen Popular Bluff Urgent Care at 3:25 a.m., with a

history of a four (4) hour sudden onset of pain in the testicles.  The right testicle has increased in

size over the past month.  The claimant’s complaint was assessed as acute orchitis and hydrocele

bilaterally. (RX #1, p. 24-25).  Later the claimant was seen at the VA Medical Center of Popular

Bluff with a chief complaint of pain in the right testis.  The Progress Notes of the afore visit

reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS:
This 47 year old white male has one month history of increase 
in size of right testicle.  He was taken care of by Dr. Hussain.  
Ultrasound of both testicles were done on April 12, 2002.  Hydrocele
was diagnosed.  He had sudden onset of moderately severe pain in 
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right testes, radiating to right lower quadrant of the abdomen starting
at 10:00 P.M. on April 26, 2002.  No fever, no nausea or vomiting was
noted.  He came to our facility at 3:25 A.M. on April 27, 2002 for 
evaluation. (RX #1, p. 26-29).

The claimant was assessed with acute orchitis, right side and hydrocele on both sides with the 

right being the worse.  The claimant was directed to follow up at the Urology Clinic or Urgent 

Care if his condition worsened. 

On June 27, 2002, the claimant was seen at the Popular Bluff VA Medical Center GU 

Clinic, assessed with right hydrocele and referred out for surgery. (RX #1, p. 30).  The June 27,

2002, Progress Note from the Primary Care Nursing reflects that the claimant’s pain level was

reported as 8 out 10, constant, sharp and throbbing.  The claimant relayed that the pain was

exacerbated by standing, walking or riding. (RX #1, p. 34-36).  The last entry in the claimant’s

VA Medical Center records relative to his hydrocele prior to 2007, is a July 17, 2002, Progress

Note, in which the claimant was referred for surgery of his hydrocele and a urology evaluation at

St. Louis VAMC for further management. (RX #1, p. 37-38).  As noted in the testimony, the

claimant did not undergo the surgery in 2002.

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the medical records and other documentary evidence,

application of the appropriate statutory provision and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of claim.

2. The employment relationship existed at all times pertinent to include May 28, 

2007, and September 2007, when the claimant earned wages sufficient to entitle him to weekly
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compensation benefits of $504.00/$378.00, for temporary total/permanent partial disability.

3. The claimant has failed to sustain his burden of proof by a preponderance of the 

evidence that he sustained an injury to his testicles in the May 28, 2007, compensable accident. 

4. On or about September 26, 2007, the claimant sustained an injury to his right 

testicle arising out of and in the course of his employment.

5. The claimant is entitled to the payment of fifty-three (53) weeks of indemnity 

benefits at his total disability rate of $504.00, as a result of the September 26, 2007, right testicle

injury and subsequent surgical removal, pursuant to Ark. Code Ann. §11-9-521 (a) (17).

6. The respondents shall pay all reasonable hospital, and medical expenses arising out

of the injury of September 2007.

7. The respondents have controverted the claimant’s entitlement to workers’ 

compensation benefits growing out of the September 26, 2007, right testicle injury in its entirety.

CONCLUSIONS

The claimant asserts that he sustained an injury to his testicle in a May 28, 2007, work-

related accident in which he was pinned between a truck and sky track.  The claimant further

asserts that while discharging employment duties on or about September 26, 2007, he suffered

further injury to his testicles which required medical treatment and resulted in the surgical removal

of the right testicle.  The claimant seeks corresponding medical and permanent indemnity benefits

as a result of same, along with controverted attorney fees.  Respondents have controverted the

compensability of the hydrocele.

The present claim is one governed by the provisions of Act 796 of 1993, in that the
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claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Compensability

Ark. Code Ann. §11-9-102 (4)(A)(i)(Repl. 2002) defines “compensable injury”:

1. An accidental injury causing internal or external physical
harm to the body . . . arising out of and in the course of employment
and which requires medical services or results in disability or death.
An injury is “accidental” only if it is caused by a specific incident 
and is identifiable by time and place of occurrence [.]

A compensable injury must be established by medical evidence supported by objective findings. 

Ark. Code. Ann. §11-9-102 (4)(D).  “Objective findings” are those findings which cannot come

under the voluntary control of the patient.  Ark. Code Ann. §11-9-102 (16).  Additionally, in

workers’ compensation law, the employer takes an employee as he finds him, and employment

circumstances that aggravate preexisting conditions are compensable.  Heritage Baptist Temple v.

Robinson, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  An aggravation of a preexisting

noncompensable condition by a compensable injury itself is compensable.  Oliver v. Guardsmark,

68 Ark. App. 24, 3 S.S.3d 336 (1999).  An aggravation being a new injury with an independent

cause, must meet the requirements for a compensable injury.  Ford v. Chemipulp Process, Inc., 63

Ark.  App. 260, 977 S.W.2d 5 (1998).

In the instant claim, the claimant commenced his employment with respondents on or about

January 27, 2005.  The medical evidence in the record reflects that in 2002, the claimant was

diagnosed with bilateral hydrocele for which surgery was recommended on the right.  The claimant

declined to undergo the surgery.  Thereafter, the is no medical evidence in the record to reflects

that the claimant sought or obtained medical treatment associated with the hydrocele until
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September 2007.  The testimony of the claimant reflects that while he would experience occasional

swelling in his testicles, he learned that by reducing the amount of weight he lifted in a single

instance he could avoid the testicular swelling.  

There is not a dispute that the claimant sustained injuries in a May 28, 2007, work-related

accident.  The claimant was pinned between a truck and sky track in the afore.  The claimant

received medical treatment at the emergency room of Great River Medical Center on the date of

the occurrence.  The medical in the record reflects that injury growing out of the May 28, 2007,

accident included a muscloskeltal strain to the left thigh with ecchymosis posteriorly as well as a

left sciatica contusion.  The medical records fail to disclose complaints of testicular pain registered

by the claimant attributable to the May 28, 2007, compensable accident.  The claimant has failed to

sustain his burden of proof by a preponderance of the evidence that he sustained an injury to his

right testicle in the May 28, 2007, work-related accident.  

The evidence reflects that on or about September 26, 2007, the claimant, while within the

course and scope of his employment, he was directed by his supervisor, Jerry Moore, to pick up

some tires and take them back over to Schueck Steel and put them on some trucks.  In furtherance

of the afore, the claimant loaded the tires in the back of the truck.  The tires weighted 55 to 70

pounds.  While performing the task, the claimant experienced pulling sensation in his lower

stomach/groin area.  The claimant testified that he reported the September 2007, lifting incident to

supervisory personnel.  The claimant also relayed his complaints regarding swelling in his right

testicle, which he attributed to lifting the tires, to supervisory personnel.  

The claimant was seen by Dr. Ronald Smith, respondents’ designated medical provider, on

September 28, 2007.  The claimant provided the history of lifting the tires at work to Dr. Smith at
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the September 28, 2007, visit.  The Physician’s Report, Form AR-3, which was completed in

connection with the claimant’s September 28, 2007, visit to Dr. Smith, placed lifting restrictions on

the claimant’s activities and noted that he need to see a urologist.   In providing a brief description

of the accident, the Form AR-3, noted that the clamant was lifting and developed acute and severe

pain in the right mid abdomen.  In his September 28, 2007, office note, Dr. Smith reflects that the

lifting of the tires occurred “three days or so ago”.  

Following the September 28, 2007, visit of the claimant to Dr. Smith, the claimant was

next seen for medical treatment on October 11, 2007, by Dr. John Williams, the respondents’

designated treating physician in connection with the claimant’s injuries growing out of the May 28,

2007, compensable accident.  Dr. Smith is an associate of Dr. Williams.

The claimant was seen at the Popular Bluff VA Medical Center on October 3, 2007.  The

claimant relayed that “since last Thursday” he had been experiencing pain over the groin after he

was lifting.  The VA medical records reflect that the claimant was offered an ultrasound and

urology referral for the scrotal sac, but was not interested. (RX. #1, p. 85-87).  

The October 11, 2007, clinic note of Dr. Williams recites that the claimant was

accompanied by “the safety man” from respondent-employer at the time of the visit.  The October

11,2007, clinic note also recited that the claimant was seen by Dr. Smith that last time he was at

the facility, along with the history of tire lifting/throwing incident.  Additionally, the October 11,

2007, clinic note reflects that the claimant was scheduled to be seen by a urologist in Jonesboro.

The claimant was seen by Dr. Joseph C. Kueter, a Jonesboro urologist, on October 22,

2007, and underwent a scrotum ultrasound at St. Bernards Medical Center.  Again, the initial

report of Dr. Kueter reflects the history of the claimant lifting tires at work and developing pain in
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his right groin and scrotum.  On November 2, 2007, Dr. Kueter drain out 70 cc of “serous looking

fluid” from the claimant’s right scrotum.  In his November 16, 2007, clinic note, Dr. Kueter

relayed the he believe that claimant’s right hydrocele “was a reactive hydrocele due to an injury at

work” based on the clinical information and the history of the incident.  

The claimant subsequently came under the care of Dr. Charles E. Campbell, a Blytheville

urologist, and underwent surgery at Great River Medical Center.  On December 20, 2007, the

claimant was taken to surgery, the scrotum was opened and the testes was “found to be infarcted

and necrotic and an ochiectomy was performed”.(CX #1, p. 38).

The deposition testimony of the claimant was obtained by the respondents on April 27,

2010.  During the deposition, the claimant identified the witness to the May 28,2007, accident as

well as the supervisory personnel involved in assigning him the task regarding the tires in

September 2007, and those to whom the relayed complaints attributable to lifting the tires. 

Further, the medical records reflects that fact that the safety man accompanied the claimant during

the visits to the doctor subsequent to the September 2007, tire lifting incident.  The only witness to

testify in the present claim was the claimant.  

In Barnes v. Greenhead Farming Co., 101 Ark. App. 129, 270 S.W.3d 873, the court

noted: 

Noticeably absent at the hearing was testimony from the representatives
of Greenhead Farms’ workers’ compensation carrier.  If Barnes had been
untruthful about lodging multiple reports of right-sided complaints, both
of the representatives from the carrier could have testified and controverted
Barnes’s testimony.  They did not.  The absence of testimony from these
witnesses, who were within the control of Greenhead Farms, raises the
presumption that their testimony would have been unfavorable to Green-
head Farms. 
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Supra.  at 132-133.  The evidence preponderates that the claimant was engaged in the assigned 

employment activity as described, approximately three (3) days prior to September 28, 2007,

lifting tires weighing between 55 and 75 pounds, when he experience the sensation in his mid

abdominal/groin area.  The injury was reported to appropriate supervisory personal of respondents. 

The claimant received initial treatment associated with the tire lifting incident on September 28,

2007, when he was seen by Dr. Smith.  It is not a prerequisite to compensability that the claimant

identify the precise date upon which an accidental injury occurred, rather the claimant must only

prove that the occurrence of the injury is capable of being identified. Edens v. Superior Marble &

Glass, 346 Ark. 487, 58 S.W.3d 369 (2001).

The claimant has sustained his burden of proof by a preponderance of the evidence that he

sustained an injury to his right testicle within the course and scope of his employment on or about

September 26, 2007.  Respondents have controverted the claimant’s entitlement to workers’

compensation growing out of the September 26, 2007, injury in its entirety. 

It is undisputed that the claimant received medical treatment in connection with his

September 26, 2007, injury under the care of Dr. Ronald Smith, respondents’ designated medical

provider.  Further, the claimant was referred by Dr. John Williams, respondents’ designate medical

provider, to Dr. Joseph C. Kueter, a Jonesboro urologist.  The claimant was seen by Dr. Kueter on

October 22, 2007.  The evidence preponderates that the respondents had notice of the claimant’s

September 26, 2007, injury on or before the September 28, 2007, visit of the claimant to Dr.

Smith.

In their pre-hearing filing, respondents asserted the claimant’s September 26, 2007, injury

claim was barred pursuant to the statute of limitations.  As noted above, the evidence
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preponderates that the respondents were aware of the claimant’s September 26, 2007, claimed

injury on or before September 28, 2007.  The parties did not offer any proof on the statute of

limitation defense.  Nevertheless, the record reflects that at the time of the filing of the Form AR-

C, Claim for Compensation, by the claimant’s former attorney on or about June 27, 2008, which

identified the date of injury as May 28, 2007, the claimant’s right testicle was identified as a body

part injured.  Accordingly, the claimant for workers’ compensation benefits associated with the

right testicle was filed with the Arkansas Workers’ Compensation Commission within a year of the

September 26, 2007, occurrence.

Medical Benefits

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer promptly provide

for an injured employee such medical treatment as may be reasonably necessary in connection with

the injury received by the employee.  What constitutes reasonably necessary medical treatment is a

question of fact for the Commission.  Dalton v. Allen Engineering Co., 66 Ark. App. 201, 989

S.W.2d 543 (1999).  The injured employee must prove that medical services are reasonably

necessary by a preponderance of the evidence.  The afore medical services may include that

necessary to accurately diagnose the nature and extent of the compensable injury; to reduce or

alleviate symptoms resulting from the compensable injury; to maintain the level of healing

achieved; or to prevent further deterioration of the damage produced by the compensable injury. 

Ark. Code Ann. §11-9-705 (a) (3) (Repl. 2002); Jordan v. Tyson Foods, Inc., 51 Ark. App. 100,

911 S.W.2d 593 (1995); Artex Hydrophonics, Inc., v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845

(1983).

While it is undisputed that in 2002, the claimant was referred to a urologist for a surgical

evaluation relative to his right hydrocele by the physicians at the Popular Bluff VA Medical Center,
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the claimant declined to the evaluation as well as surgery.  There is no showing of the claimant

receiving treatment from a physician subsequent to the July 17, 2002, VAMC visit until September

28, 2007, following the work-related lifting incident.  Subsequent to the September 2007, work-

related injury, the claimant experience swelling and pain in the scrotum, particularly the right

testicle.  The claimant underwent several surgical procedures, ultimately resulting in the removal of

the right testis on December 20, 2007.  The evidence preponderates that the medical treatment

rendered to the claimant in connection with the treatment of his right testicle hydrocele was

reasonably necessary in the treatment of the compensable injury.  Respondents have controverted

the afore in its entirety.

Permanent Partial Disability

Ark. Code Ann. §11-9-521, provides, in pertinent part:

(a) An employee who sustains a permanent compensable injury
scheduled in this section shall receive, in addition to compensation
for temporary total and temporary partial benefits during the healing
period or until the employee returns to work, whichever occurs first,
weekly benefits in the amount of the permanent partial disability rate
attributable to the injury, for that period of time set out in the following
schedule:
(17) Loss of one testicle, fifty-three (53) weeks; .     .

(e) Compensation for permanent total loss of use of a member
shall be the same as for amputation of the member. 

Permanent benefits are paid at the total rate for amputations or total losses.  The respondents have

controverted the claimant’s entitlement to compensation benefits in its entirety in connection with

the September 26, 2007, compensable injury.

AWARD

Respondents are herein ordered and directed to pay to the claimant permanent disability

benefits in the amount of $504.00, per week for fifty-three (53) weeks as a result of the right
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orchiectomy growing out of the September 26, 2007, compensable injury.  Said sums accrued shall

be paid in lump without discount.

Respondents are further ordered and directed to pay all reasonably necessary medical,

hospital, nursing and other apparatus expenses growing out of and in connection with the

claimant’s September 26, 2007, compensable injury, pursuant to Ark. Code Ann. §11-9-508 (a), to

include medical related travel.

Maximum attorney fees are herein awarded on the controverted indemnity benefits herein

awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809, until

paid.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE


