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STATEMENT OF THE CASE

A hearing was held in the above styled claim on January 25,

2010, in Springdale, Arkansas. A pre-hearing order was entered in

this case on December 1, 2009.  This pre-hearing order set out the

stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time. Prior to the

commencement of the hearing, an error was corrected in regard to

the stipulations. This error involved the date of the accident and

compensable injury. The initial pre-hearing order gave this date as

August 18, 2006, when, in fact, it should have been October 18,

2006. An amendment was made in regard to the fourth stipulation,

concerning the payment of expenses for reasonably necessary medical

services. This stipulation was also amended to reflect there was no

dispute over paying for medical services accruing through August

27, 2009, rather than “to date”.  A copy of this pre-hearing order
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with those amendments noted thereon was made Commission’s Exhibit

No. 1 to the hearing.

The following stipulations have been offered by the parties

and are hereby accepted:

1. On October 18, 2006,  the relationship of employee- self

insured employer-TPA existed between the parties.

2. The appropriate weekly compensation benefits are $488.00

for total disability and $366.00 for permanent partial

disability.

3. On October 18, 2006, the claimant sustained a compensable

injury to his back.

4. There is no dispute over the payment of expenses for

reasonable and necessary medical services, accruing

through August 27, 2009.

5. There is no dispute over temporary total disability

benefits, at the present time.

6. The respondents have accepted liability for and have paid

or are paying permanent partial disability benefits for

permanent physical impairment in the amount of 9 percent

to the body as a whole.

By agreement of the parties, the issue to be litigated and

resolved at the present time is limited to the following:

1. The claimant’s entitlement to additional medical services

by Dr. Blankenship including surgery.
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In regard to these issues, the claimant contends:
  
 “Claimant contends entitlement to treatment
by or at the direction of Dr. Blankenship,
including surgery.” 
 

In regard to these issues, respondents contend:

“The respondents contend that the claimant has
been paid all benefits to which he is
entitled. The respondents contend that any
additional medical treatment is unreasonable
and unnecessary and that the claimant has
refused the surgery recommended by Dr.
Blankenship.”

 DISCUSSION

The sole issue, at the present time, concerns the claimant’s

entitlement to additional medical services provided and recommended

to the claimant for his back difficulties by Dr. James Blankenship.

In order to be entitled to these benefits, the burden rests upon

the claimant to prove that these medical services represent

“reasonably necessary medical services” for his admittedly

compensable lumbar injury.  

In order to be “reasonably necessary medical service” the

disputed medical services must be necessitated by and connected

with the claimant’s compensable back injury. Further, such services

must be reasonable, in light of the potential benefit they offer in

assisting in the healing of the actual physical damage caused by

the compensable injury or in returning the claimant to as near the

preinjury state as the compensable injury will allow.

     In essence, the dispute in this case over medical services

comes down to a different in opinion between two medical experts.
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These medical experts are Dr. James Blankenship and Dr. Allen Fielding.

Dr. James Blankenship is an experienced board certified

neurosurgeon with extensive expertise in the area of medicine

associated with the diagnosis and treatment of spinal injuries and

conditions. Dr. Fielding is either a board certified neurosurgeon

or board certified orthopaedic surgeon and also specializes in the

treatment of spinal injuries and conditions.  Dr. Blankeslnh8ip

appears to have been the claimant’s last authorized treating

physician and has apparently seen and evaluated the claimant on at

least two occasions. On at least one of these occasions, Dr.

Blankenship performed a lumbar MRI study on the claimant. Dr.

Fielding has seen the claimant on one occasion, and this was for

the purpose of an evaluation and second opinion that was requested

by the respondents.  

In his report of August 27, 2009, Dr. Blankenship attributed

the claimant’s contributing back difficulties to the compensable

injury of October 18, 2006. In this report, Dr. Blankenship also

recommends surgical treatment for the claimant’s continuing back

difficulties and expressed the opinion that the recommended surgery

was not only medically appropriate, but offered the best chance for

reducing or alleviating the claimant’s continuing lumbar

difficulties and lower extremity difficulties. Although the

claimant rejected Dr. Blankenship’s offer of surgery, at that time,

it was his testimony at the hearing that he was now more than

willing to undergo whichever procedure Dr. Blankenship felt offered

the greatest likelihood of success. Dr. Blankenship also expressed
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the opinion that the claimant was well motivated and would likely

show significant improvement with the appropriate treatment

modality. On the other hand, Dr. Fielding expressed the opinion

that the claimant’s difficulties and defects with his lumbar spine

were not attributable to the employment-related accident of October

18, 2006. Dr. Fielding further indicated that the claimant

exhibited symptom magnification and implied that his continuing

back and radicular difficulties might not have a physical or

organic basis, at all.  It was his further opinion that the

claimant was not a surgical candidate and would not benefit from

surgical treatment. In fact, it was his opinion that the claimant

had been fully evaluated and treated and that no further treatment

of any nature was indicated.

The medical evidence shows, that initially following his

compensable injury, the claimant was evaluated and treated for an

extensive period of time by a Dr. K. Marcus Poemoceah, a general

practitioner, and apparently the respondents’ “company doctor”. The

claimant’s complaints consisted of back pain and radiuclar symptoms

into his right leg. Dr. Poemoceah diagnosed the claimant’s

continuing back difficulties as being attributable to an

aggravation of underlying degenerative joint disease in the

claimant’s lumbar spine. Although the claimant’s difficulties

appear to have waxed and waned, during this period of treatment,

his symptoms never entirely resolved.

Ultimately, the claimant was referred by Dr. Poemoceah to a

specialist, Dr. Rodney Routsong, an osteopathic surgeon with
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Northwest Arkansas Neurosurgery Clinic. The claimant was not seen

by Dr. Routsong until October 11, 2007, over a year following his

compensable injury. Dr. Routsong recommended conservative treatment

modalities for the claimant’s continuing back difficulties

including various oral medications (pain relievers), muscle

relaxers, and anti-inflammatories), physical therapy, and

injections and treatment through a chronic pain management program.

Dr. Routsong was of the opinion that the claimant’s difficulties

would not be benefitted by surgery. In his follow up report of

December 7, 2008, Dr. Routsong expresses the opinion that the

claimant’s continuing back and radicular complaints “are the direct

result of the injury that he had while working at the school” on

October 18, 2006.

 The next specialist seen by the claimant was Dr. Michael

Morse, a neurologist. This evaluation occurred on January 14, 2008.

Dr. Morse expressed the opinion that the claimant’s continuing back

difficulties were due to the twisting injury at the school and were

likely musculoskeletal in nature. He recommended continued

conservative treatment modalities, including physical therapy,

weight loss, and exercise.  He also recommended a SPECT bone scan

to investigate the possibility of facet pathology. This test was

performed and interpreted as normal. A lumbar MRI was performed by

Dr. Morse that showed an apparent increase in the claimant’s facet

arthropathy and lateral recess stenosis at multiple levels, when

compared to the previous study in 2006. The claimant also underwent

a series of epidural steroid injections into the lumbar spine, at
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the request of Dr. Morse. In his report of December 16, 2008, Dr.

Morse assessed a permanent physical impairment of 9 percent to the

body as whole for the claimant’s compensable lumbar injury.  He

further indicated that the claimant would likely experience chronic

pain and exacerbations for which he would indefinitely require

periodic oral medication and epidural steroid injections. In a

follow up report dated January 19, 2009 to the respondent’s claim

management specialist, Dr. Morse stated:

“In response to your letter dated January 19,
2009, I can state with a reasonable degree of
medical certainty that the major cause of Mr.
Harmon’s injuries and subsequent visits were
the work-related accident in October of 2006.”

On March 23, 2009, the claimant consulted, on his own Dr.

Larry Armstrong, a neurosurgeon.  Dr. Armstrong recommended

continued conservative treatment for the claimant’s chronic back

and lower extremity complaints. In a notation dated January 13,

2010, Dr. Armstrong made the statement:

“I have reviewed Dr. Blankenship’s August 27,
2009 report and it is my opinion within a
reasonable degree of certainty that Mr. Harmon
is still in need of medical treatment
regarding the effects of his job-related
injury for which I evaluated Mr. Harmon on
March 23, 2009.”

However, Dr. Armstrong declined to accept the claimant as a patient

in a controverted workers’ compensation case.  As a result, the

claimant subsequently consulted Dr. Blankenship.

The claimant testified that, prior to his employment-related

injury of October 18, 2006, he had experienced no difficulties with

his lower back or lower extremities, but had experienced continuous
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difficulties with these portions of his body since the employment-

related accident.  He further testified that these difficulties

were progressively worsening. He stated that he had reached the

point where he was willing to accept any recommended treatment

modality that offered an expectation of resolving or improving

these difficulties. The claimant not only appeared to be a credible

witness at the hearing, but also appears to be highly motivated.

The evidence shows that throughout this period of time he has

continued to attempt to perform his employment activities for this

respondent to the best of his abilities. 

After consideration of all the evidence presented, it is my

finding that the opinions expressed by Dr. Blankenship are entitled

to the greater weight and credit.  Dr. Blankenship is a highly

competent knowledgeable expert in the area of medicine associated

with the diagnosis and treatment of spinal injuries and conditions.

More importantly, his opinions are more supported by the other

evidence presented. Therefore, I find that the claimant has proven

by the greater weight of the credible evidence that the services

provided and recommended to him for his continued lower back and

radicular difficulties by Dr. James Blankenship are necessitated by

or connected with his admitted compensable back injury of October

18, 2006, and that these services have a reasonable expectation of

resolving or reducing the facts of this compensable injury. As a

result, these medical services would represent “reasonably

necessary medical services” under Ark. Code Ann. §11-9-508.

Pursuant to the provisions of this subsection, the respondents
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would be liable for the expense of these services, subject to the

medical fee schedule.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this claim.

2. On October 18, 2006, the relationship of

employee-self insured employer-third party

administrator existed between the parties.

3. On October 18, 2006, the claimant earned

wages sufficient to entitle him to weekly

compensation benefits of $488.00 for total

disability and $366.00 for permanent partial

disability, when and if such benefits should

be appropriate.  

4. On October 18, 2006, the claimant sustained

a compensable injury to his back.

5. There is no dispute over the payment of

medical services incurred for reasonably

necessary medical services for the claimant’s

compensable injury which accrued through

August 27, 2009.

6. The medical services provided and

recommended to the claimant for his low back

and radicular difficulties, by Dr. James

Blankenship, represent reasonably necessary

medical services for the claimant’s
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compensable back or lumbar injury.

Specifically, the greater weight of the

credible evidence establishes that these

medical services were necessitated by or

connected with the claimant’s admitted

compensable back injury and have a reasonable

expectation of reducing or alleviating the

damage and effects of this compensable injury.

7. There is no dispute over temporary total

disability benefits, at the present time.

8. The respondents have accepted liability for

and have paid or are paying permanent partial

disability benefits for a permanent physical

impairment of 9 percent to the body as whole.

9. The respondents have denied the claimant’s

entitlement to any additional medical services

for his back and radicular difficulties, after

August 27, 2009.

10. As no controverted benefits have, at this

time, been awarded to the claimant, no

controverted attorney’s fee can be awarded to

this attorney.

ORDER

The respondents shall be liable for the expense of the medical

services provided and recommended to the claimant for his
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compensable back injury by Dr. James Blankenship. This liability is

subject to the medical fee schedule.

All benefits herein awarded, which have heretofore accrued,

are payable in lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                   
                    MICHAEL L. ELLIG
                    ADMINISTRATIVE LAW JUDGE
                                         


