
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NOS. F602842 & F603468

HAROLD D. HANSFORD, EMPLOYEE CLAIMANT

MAVERICK TRANSPORTATION, LLC, 
SELF-INSURED EMPLOYER RESPONDENT

CMI BARRON RISK MANAGEMENT SERVICES, 
INSURANCE CARRIER/TPA RESPONDENT

OPINION AND ORDER OF DISMISSAL WITHOUT PREJUDICE
FILED FEBRUARY 26, 2010

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE TERENCE JENSEN,
Attorney at Law, Benton, Arkansas.

The respondent was represented by HONORABLE DAVID C. JONES,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

     The claimant sustained admittedly compensable injuries

on February 13, 2006, and on February 14, 2006, for which he

received workers’ compensation benefits.  A dispute arose

between the parties as to whether or not the claimant

sustained a low back injury in addition to other admittedly

compensable injuries in the incident at work on February 14,

2006, and as to whether the respondents should be ordered to

provide additional medical treatment for the claimant’s

back.  These issues were the subject of a hearing conducted

on August 15, 2007, and an Opinion and Order filed on

October 31, 2007.  In that Opinion and Order, I found that

the claimant established by a preponderance of the evidence
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that he sustained a compensable lumbar back strain injury on

February 14, 2006.  However, I also found that the claimant

failed to establish that a referral to a back specialist at

SPINEKnoxville was reasonably necessary to treat the

compensable strain injury because of his lack of credibility

as a witness, because of his previous negative diagnostic

test results (x-rays, lumbar MRI, hip MRI, EMG testing), and

because his primary treating physician had indicated that

his healing period had ended with no work restrictions.  No

appeal was taken to these findings.

On March 8, 2008, the claimant filed a new Form-C

requesting additional benefits for his injuries but did not

request a hearing.  When the claimant never requested a

hearing thereafter, the respondents filed a motion to

dismiss both injury claims on or about July 2, 2009.  In a

telephone conference conducted on August 17, 2009, the

claimant’s attorney indicated that the claimant continues to

seek benefits for anatomical impairment and permanent

disability, but that the claimant had not yet obtained a

rating.  I provided the claimant’s attorney sixty (60) days

to send in documentation for a rating provided by the

claimant.  When no documentation came in, a hearing on the

motion to dismiss was held on December 15, 2009.

The record consists of the December 15, 2009, hearing
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transcript, and the documents therein offered into evidence

by the respondents.

Arkansas Code Annotated Section 11-9-702(d) provides: 

(d) If within six (6) months after the filing of a
claim for additional compensation no bona fide
request for a hearing has been made with respect
to the claim, the claim may, upon motion and after
hearing, if necessary, be dismissed without
prejudice to the refiling of the claim within the
limitation period specified in subsection (b) of
this section. 

In the present case, over one year elapsed between the

date the claimant filed his 2008 request for additional

benefits and the date that the respondents filed their 2009

motion to dismiss for failure to prosecute.  In order to

provide the claimant additional opportunity to avoid a

possible dismissal, I provided the claimant an additional

sixty (60) days to obtain an impairment rating before

actually proceeding to a hearing on the motion to dismiss. 

Since filing his claim for additional benefits on March 10,

2008, the claimant has never requested a hearing for

additional benefits.  The claimant has never provided any

documentation from which to determine or calculate an

impairment rating, and the claimant presented no evidence at

the hearing on December 15, 2009, in his attorney’s attempt

to justify why this claim should not be dismissed.  Under

these circumstances, I find that the respondents’ motion to

dismiss should be, and hereby is, granted.
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Although the respondents request a dismissal with

prejudice, I find that the dismissal in this case is for

failure to request a hearing on a claim for additional

benefits.  A dismissal under these circumstances is subject

to the provisions of Arkansas Code Annotated Section 11-9-

702(d), and this statutory provision provides for dismissal

without prejudice.  I further note the Commission’s

preference for dismissals without prejudice, even when the

Commission has authority to enter a dismissal with

prejudice.  Charles Neal v. Cajun Operating Company, Full

Workers’ Compensation Commission, Opinion filed October 16,

2008 (F612693).  Consequently, I find that this dismissal

shall be without prejudice to refiling within the applicable

limitations period specified in Arkansas Code Annotated

Section 11-9-702(b).

IT IS SO ORDERED.    

MARK CHURCHWELL
ADMINISTRATIVE LAW JUDGE


