
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NOS. F304722 & F111738

RONNIE C. HUDSON, EMPLOYEE CLAIMANT

CITY OF LITTLE ROCK,
SELF-INSURED EMPLOYER RESPONDENT NO. 1

RISK MANAGEMENT RESOURCES (TPA),
INSURANCE CARRIER RESPONDENT NO. 1

SECOND INJURY FUND RESPONDENT NO. 2

OPINION AND ORDER FILED MAY 27, 2010

Hearing before Administrative Law Judge Barbara Webb on March 3, 2010, in Little
Rock, Pulaski County, Arkansas. 

Claimant represented by Mr. Steven McNeely, Attorney at Law, Little Rock,
Arkansas.

Respondents No. 1 represented by Ms. Betty J. Hardy, Attorney at Law, Little Rock,
Arkansas.

Respondent No. 2 represented by Mr. David L. Pake, Attorney at Law, Little Rock,
Arkansas.  Respondent No. 2 was excused from appearance at the hearing. 

ISSUE

A hearing was held on March 3, 2010, to determine whether the above-

referenced claims should be dismissed for lack of prosecution pursuant to Ark.

Code Ann. § 11-9-702(d) and Rule 13, of the Rules of the Arkansas Workers’

Compensation Commission.

After review of the evidence, I find that the Motion filed by Respondents

No. 1 to dismiss Claim No. F304722 (right shoulder injury) and the oral Motion to

Dismiss Claim No. F111738 (left shoulder injury) should be denied at this time.
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STATEMENT OF THE CASE

The claimant sustained a compensable right shoulder injury on June 1, 2002,

and medical, TTD and PPD benefits were paid by the respondents (F304722). This

claim has been the subject of a previous hearing with Opinions entered June 15,

2004, by Administrative Law Judge Don Curdie, and by the Full Commission on

October 19, 2004.  On April 14, 2004, a claim was filed on behalf of Ronnie Hudson

alleging a left shoulder injury on May 19, 2001 (Claim No. F111738). This claim has

been the subject of a previous hearing with Opinions entered June 6, 2006, by

Administrative Law Judge Frank Arey, and by the Full Commission on March 9,

2007, and by the Court of Appeals on November 7, 2007.

On or about June 5, 2008,  the claimant filed an AR-C with the Commission

requesting additional benefits in connection with his right shoulder injury (F304722).

Respondents have continued to provide medical treatment for the claimant as

needed and paid all other appropriate benefits.  The claimant contends that his right

and left shoulders require future medical treatment and objects to the dismissal of

his claims.  The respondents contend that the claimant has failed to take any further

action to prosecute his claims since June 5, 2008.  No hearing has been held in

regard to the claims nor has claimant requested a hearing be set in connection with

either claim after June 5, 2008.

Respondents No. 1 filed a Motion to Dismiss for Want of Prosecution on

December 18, 2009, in connection with Claim No. F304722.  The claimant was
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advised of respondents’ Motion to Dismiss by letter dated January 4, 2010, sent via

certified mail and first-class mail.  The letter was received by the claimant as

evidenced by the certified mail return receipt signed by the claimant’s attorney

dated January 11, 2010.   A Notice of Hearing on respondents’ Motion to Dismiss

was sent to the parties via certified mail and first-class mail scheduling the matter

for hearing on March 3, 2010.  The Notice was received by the claimant as

evidenced by the certified mail return receipt signed by the claimant’s attorney

dated February 1, 2010.   The claimant and his attorney appeared at the hearing

to contest the Motion to Dismiss.  At the hearing on March 3, 2010, respondents No.

1 requested that Claim No. F111738 also be dismissed.

DISCUSSION

The claimant contends that he continues to have problems with his right and

left shoulders although he is able to continue working for the City of Little Rock after

recovery from rotator cuff surgery on both shoulders.  He testified that he would

seek follow-up medical treatment if his shoulders started hurting.  Therefore, the

claimant objects to dismissal of his claims.  He contends that dismissal of the claims

is discretionary with the Commission.

Respondents No. 1 contend that the AR-C was filed when no issues were

ripe for determination and both claims should be dismissed under the authority of

Johnson v. Triple T Foods, 55 Ark. App. 83, 929 S.W.2d 730 (1996).  The Second

Injury Fund submitted a letter indicating that the Fund had no objection to
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respondents No. 1's Motion.

Rule 13 of the Rules of the Arkansas Workers’ Compensation Commission

states, in part, as follows:

Upon meritorious application to the Commission from
either party in an action pending before the
Commission, requesting that the claim be dismissed for
want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order
dismissing the claim for want of prosecution.

An initial claim for compensation is not defined by Ark. Code Ann. § 11-9-102

or 702 (a).  Claims can be filed by the use of a form, an AR-C, or simply a letter

requesting a hearing.   Little v. Smith, 223 Ark. 601, 267 S.W.2d 511 (1954), Cook

v. Southwestern Bell, 21 Ark. App. 29, 727 S.W.2d 862 (1987).  Claims for

additional benefits are treated separately under Ark. Code Ann. § 11-9-702(b).

Miller v. Southern Machinery & Iron Works, 239 Ark. 218, 388 S.W.2d 391 (1965).

A claim for additional benefits tolls the statute of limitations.  Sisney v. Leisure

Lodges, Inc., 17 Ark. App. 96, 704 S.W.2d 173 (1986), Arkansas Power & Light Co.

v. Giles, 20 Ark. App. 154, 725 S.W.2d 583 (197), and Bledsoe v. Georgia-Pacific

Corp., 12 Ark. App. 293, 675 S.W.2d 849 (1984).

In the instant case, the claimant timely filed his claim for additional benefits

in the event he needed additional treatment for his shoulders.  Respondents No. 1

have not controverted any benefits and the claimant does not need a hearing at this

time.  The claim for additional benefits was filed to toll the statute of limitations.
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In Garlan L. Foote v. Prairie Farms Dairy, Inc., Full Commission Opinion filed

January 17, 2002 (E802937), the Commission held that it must consider the

claimant’s entitlement to reasonable and necessary medical treatment for a chronic

condition.  Factors to be considered include the claimant’s continuing symptoms,

the likelihood of treatment needed in the future and the doctor’s recommendations

for follow-up.  See, Georgia-Pacific Corp. v. Dickens, 58 Ark. App. 266, 950 S.W.2d

463 (1957).  The motivation of the claimant to toll the statute of limitations is not

determinative.

The preponderance of the evidence in this case demonstrates that the

claimant has worked as a firefighter for the City of Little Rock for thirty-nine years.

He suffered compensable injuries to his right and left shoulders.  Hudson testified

that he continues to have problems with his shoulders, especially in cold  weather.

He explained that he would seek follow-up treatment if his shoulders started

hurting.  After review of the documentary exhibits filed by respondents and

testimony of the claimant at the hearing that he remains symptomatic and wishes

to pursue his claims,  I find that the Motion filed by respondents No. 1 to dismiss

Claim No. F304722 (right shoulder injury) and the oral Motion to Dismiss Claim No.

F111738 (left shoulder injury) should be denied at this time.

IT IS SO ORDERED.

___________________________
BARBARA WEBB
Administrative Law Judge
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