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ISSUES

This case was submitted on the record to determine whether or not this claim

should be dismissed pursuant to Ark. Code Ann. § 11-9-703 and/or Rule 13.

After review, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

March 6, 2001, at which time the claimant sustained a compensable scheduled

injury at a compensation rate of $228.00/$171.00.  Medical expenses, temporary

total disability benefits and a 12% rating have been accepted.  This case has been

the subject of a previous hearing with opinions entered June 15, 2007, by this

examiner, March 17, 2008, by the Full Commission, November 5, 2008, by the

Court of Appeals, and December 18, 2008, by the Full Commission.

The parties further stipulate that the respondents have paid all appropriate

benefits to date and no benefits have been controverted.  Dr. Newbern has stated

that the claimant may need a fusion of her right ankle some time in the future (see
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his reports of April 16, 2003, and February16, 2004).  The claimant filed a second

AR-C on March 2, 2009, after the last round of litigation was concluded by the Court

of Appeals’ decision.

The claimant contends that her right ankle injury requires periodic monitoring

to determine the extent of post-traumatic arthritis and the need for surgical fusion.

Therefore, the claimant objects to dismissal of her claim.  The dismissal of a claim

is discretionary with the Commission.

The respondents contend the AR-C was filed when no issues were ripe for

determination.  Respondents are entitled to dismissal of the hearing request, not

the claim, which is a mandatory provision. 

The following were submitted without objection and complete the evidence

of record:  the parties Prehearing Questionnaire responses and exhibits, briefs, and

opinions entered in this case on June 15, 2007, by the Administrative Law Judge,

March 17, 2008, by the Full Commission, November 5, 2008, by the Court of

Appeals, and December 18, 2008, by the Full Commission.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

An initial claim for compensation is not defined by Ark. Code Ann. § 11-9-102

or 702 (a).  Claims can be filed by the use of a form, an AR-C, or simply a letter

requesting a hearing.  Little v. Smith, 223 Ark. 601, 267 S.W.2d 511 (1954), Cook

v. Southwestern Bell, 21 Ark. App. 29, 727 S.W.2d 862 (1987), Downing v.

University of Arkansas/Death & PTD Fund, Full Commission opinion of March 16,

1999 (E209360), Linda Sinclair v. Magnolia Hospital, Full Commission opinion of

December 22, 1998 (E703502).  Claims for additional benefits are treated

separately under Ark. Code Ann. § 11-9-702 (b).  Miller v. Southern Machinery &

Iron Works, 239 Ark. 218, 388 S.W.2d 391 (1965).  A claim for additional benefits

tolls the statute of limitations.  Sisney v. Leisure Lodges, inc., 17 Ark. App. 96, 704
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S.W.2d 173 (1986), Arkansas Power & Light Co. v. Giles, 20 Ark. App. 154, 725

S.W.2d 583 (1987), and Bledsoe v. Georgia-Pacific Corp., 12 Ark. App. 293, 675

S.W.2d 849 (1984).

In the case at bar, the claimant has timely filed a claim for additional benefits

as her doctor has warned her that she may need additional treatment due to

complications from her compensable injury.  The respondents have not

controverted any benefits and the claimant does not need a hearing at this time.

The claim for additional benefits was filed to toll the statute of limitations.  The

respondents have filed a Motion to Dismiss this claim to which the claimant has

objected.

The Commission addressed this situation in the case of Garlan L. Foote v.

Prairie Farms Dairy, Inc., on January 17, 2002 (E802937), which was affirmed by

the Court of Appeals.  The motivation of the claimant to toll the statute of limitations

is not determinative.  The Commission must consider the claimant’s entitlement to

reasonable and necessary medical treatment for a chronic condition.  Factors to be

considered include the claimant’s continuing symptoms, the likelihood of treatment

needed in the future and the doctor’s recommendations for follow-up.  See also

Georgia-Pacific Corp. v. Dickens, 58 Ark. App. 266, 950 S.W.2d 463 (1997).

The evidence of record shows follow-up treatment to monitor the progression

of the claimant’s diagnosed post-traumatic arthritis is a reasonable and necessary

medical expense for the claimant’s chronic condition.  The claimant remains

symptomatic, walking with a limp and has been warned by two different physicians

that surgical fusion of the ankle may become necessary in the future.  Her physician

has advised her to have the injury checked periodically by x-ray.  These factors are

similar to the Foote, supra, case, entitling the claimant to continued care.  This is
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why the case should remain open and the respondents must set up reserves to

cover this contingency.

Motions to dismiss under Ark. Code Ann. § 11-9-702 and/or Rule 13 are

discretionary with the Commission based on the use of the word “may”:

the claim may, upon motion and after hearing, if necessary, be
dismissed . . .

* * *

the Commission may upon reasonable notice to all parties, enter an
order dismissing the claim . . ..

Accordingly, I find the claimant’s objection to respondents’ Motion to Dismiss

is meritorious due to her chronic compensable condition.

1.  The Workers’ Compensation Commission has jurisdiction
of this claim in which the relationship of employer/employee/carrier
existed among the parties on March 6, 2001, at which time the
claimant sustained a compensable injury.

2.  The claimant has proven by a preponderance of the
credible evidence of record that she is entitled to additional medical
treatment.

3.  The claimant has timely filed a claim for additional benefits
which tolls the statute of limitations.

4.  Respondents’ Motion to Dismiss this claim for additional
benefits is hereby denied.

IT IS SO ORDERED.

____________________________
ELIZABETH W. HOGAN                        

  Administrative Law Judge                       
  


