
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F708738

SEAN HORTON, EMPLOYEE CLAIMANT

PLATINUM DRYWALL, INC., EMPLOYER RESPONDENT

UNION STANDARD INSURANCE COMPANY,
INSURANCE CARRIER RESPONDENT

OPINION FILED NOVEMBER 9, 2010

Hearing before Administrative Law Judge Barbara Webb on August 11, 2010, in
Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Thomas W. Mickel, Attorney at Law, Conway,
Arkansas.
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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on August 11, 2010, before

Administrative Law Judge Barbara Webb.  A pre-hearing telephone conference was

held in this case on May 18, 2010.  A copy of the Pre-hearing Order was introduced

into evidence as Commission Exhibit No. 1.  The parties agreed to the following

stipulations:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about July

11, 2007, when the claimant sustained a compensable back injury.
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3. Based on an average weekly wage of $560.00, the claimant would be

entitled to compensation rates of $373.00 for temporary total disability

benefits and $280.00 for permanent partial disability benefits.

By agreement of the parties, the issues to be determined are as follows:

1. Claimant’s entitlement to temporary total disability benefits from

January 16, 2010, to a date yet to be determined.

2. Claimant’s entitlement to an 18% late payment penalty for failure to

timely pay temporary total disability benefits in the absence of an

award.

3. Controversion and attorney’s fees.

4. All other issues are reserved.

The record in this case consists of a transcript of the testimony of the

claimant, Sean Horton, Karen Junot, Darneshia Hill, and the attached exhibits

consisting of Commission Exhibit No. 1 (Pre-hearing Order); Claimant’s Exhibit

No. 1 (Medical reports of Dr. Saer); Claimant’s Exhibit No. 2 (Packet of Hearing

Requests); Respondents’ Exhibit No. 1 (Medical reports); Joint Exhibit No. 1

(Medical Reports with Index); Joint Exhibit No. 2 (Abstract of Medical Reports);

Joint Exhibit No. 3 (Letter of Dr. Saer dated May 6, 2010).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about July

11, 2007, when the claimant sustained a compensable back injury.

3. Based on an average weekly wage of $560.00, the claimant would be

entitled to compensation rates of $373.00 for temporary total disability

benefits and $280.00 for permanent partial disability benefits.

4. Claimant has proven by a preponderance of the evidence that he is

entitled to temporary total disability benefits from  January 16, 2010,

to a date yet to be determined.

5. Claimant has proven by a preponderance of the evidence that he is

entitled  an 18% late payment penalty to be paid by the respondents

for failure to timely pay temporary total disability benefits in the

absence of an award.

6. Claimant has proven by a preponderance of the evidence that he is

entitled to the maximum statutory attorney’s fee on all the

controverted indemnity benefits awarded herein.

DISCUSSION

The claimant contends that he went to see Dr. Saer, his authorized treating

physician, on January 12, 2010, at respondents’ instance.  Dr. Saer’s office advised

the claimant that he had no appointment on that date, though he attempted to get

in to see the doctor.  The respondents claim the claimant did not attend any

appointment on the 12th, and have since suspended further benefits.  Claimant

anticipates at trial that it will be shown that the respondents have habitually denied
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him timely medical treatment and timely payment of benefits for an admittedly

compensable injury.  Claimant has cooperated in the investigation of his claim and

in his medical treatment.  Claimant contends he is entitled to continued treatment

with Dr. Saer or any physician of respondents’ choosing.  Claimant has remained

in his healing period for his back injury and he has never been released by any

physician to return to work.  Respondents last paid temporary total disability

benefits through January 15, 2010, and have paid no temporary total disability

benefits since.  Claimant contends he is due payment of temporary total disability

benefits from January 16, 2010, to a date yet to be determined.  Claimant contends

that the indemnity benefits claimed are due and should have been paid, but the

respondents unreasonably refused to pay benefits.  Claimant contends that he is

entitled to a late payment penalty in the amount of 18% for all temporary total

disability benefits accrued at the time of the award.  Claimant further contends that

respondents have controverted this claim with respect to the benefits claimed at

present.  Therefore, claimant contends that he is entitled to maximum attorney’s

fees on all benefits awarded.  

The respondents contend that they have accepted this claim as

compensable and are willing to continue to pay indemnity and authorized medical

treatment.  The claimant has failed and/or refused to comply with or attend

treatment visits.  Respondents further contend that an 18% penalty is not necessary

or otherwise supported by the statute.
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I.  Factual Background

Sean Horton is forty-one years of age (d.o.b. 10/12/69).  He graduated high

school.  He attended some vocational training in auto mechanics.  He has primarily

worked in the construction industry performing such jobs as framing, concrete

finishing, fabricating and installing marble, and drywall installation.  He worked for

Platinum Drywall in 2004-2005 for approximately a year.  He went to work for the

marble shop.  He went back to work for Platinum Drywall in 2006.

On July 11, 2007, he was removing drywall out of the MRI rooms at Baptist

Medical Center.  Horton testified that he injured his back when he picked up a piece

of lead-lined drywall that weighed approximately 50-75 pounds.  His supervisor took

him to Concentra within thirty to forty minutes of the injury.  He  was initially treated

conservatively with medication and physical therapy and eventually referred to Dr.

Rosenzweig.  Rosenzweig ordered an MRI and gave him a steroid injection and

additional physical therapy, but neither helped his condition.  Horton testified that

in October of 2007, he stepped in the shower and his legs gave way. He explained

that he had always had strong legs prior to the accident, but that after the accident

he had no strength in his legs.  He underwent a second MRI and was eventually

referred to Dr. Saer in December of 2007.  Following a third MRI, Dr. Saer

recommended  a discogram on February 1, 2008.  He was referred to Dr. Krishnan

but the treatment was denied by the insurance company.  He was referred to Dr.

Barry Baskin in August of 2008.  He eventually had a discogram by Dr. Rosenzweig

in September of 2009.  He received a letter telling him that he had a doctor’s
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appointment with Dr. Saer on January 12, 2010.  He dropped his mother at the

Arkansas Heart Hospital and arrived early for the appointment.  He signed his name

in and was called back within ten or fifteen minutes.  He was seen by one of Dr.

Saer’s associates.  He had not missed any medical appointments or therapy

session.  Horton testified that he was examined again by Dr. Saer in May of 2010.

He testified that Saer had recommended surgery and he was waiting for the

insurance company to approve it.  

Horton testified that in April of 2010, he went to his family doctor because he

had broken the small bone in his lower leg.  He explained that he was judging a bull

riding from a gate.  He testified that he had been in rodeos since he was five or six

years old and that his brother had a rodeo company.  Horton testified that the bull

jumped from the chute and trapped his leg causing his ankle to twist and break.  He

testified that he did not hurt his back in any way.   He explained that he was given

a boot to wear for three weeks. 

Horton testified that he had a prior neck injury from a motor vehicle accident

twelve years ago.  His head went through the back windshield and cracked the front

windshield even with his seatbelt on.   He currently receives social security, but

there has been an offset for workers’ compensation benefits.  

Horton testified that a typical day begins at 6:30 when he gets up and takes

his kids to school.  He feeds and waters his ten horses.  He does not do heavy

lifting.  He explained that his legs are still weak and he cannot climb stairs or

ladders.  His symptoms have always been on his right side.  He testified that at
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times his legs will tingle and his toes go to sleep.  He testified that he cannot go to

church or attend his kid’s ball games because he cannot sit in the pews or on

bleachers.  

On cross-examination, Horton agreed that he continues to have problems

with his neck since his injury in 2000.  He also agreed that he had suffered prior

work-related injuries, including a prior right arm work-related injury in Indiana for

which he received cortisone shots.  In August of 2005, he was injured  when he hit

his head on a piece of marble while working for Conway Marble.  In November of

2005, he hurt his shoulder at Conway Marble.  In February of 2007, he filed a claim

for a work-related eye injury when he got debris in his eyes.

When asked about his January 12th appointment with Dr. Saer, he explained

that he had gone to the appointment and was seen by a medical attendant.  In April

of 2010, Horton stepped in a hole while turkey hunting and twisted his ankle.  He

originally told his family physician, Dr. Bowman, that he had fallen off a rock, but

later told Dr. Saer that his ankle injury happened while judging the bull event.  He

has also gone to four baseball games and three softball games since January of

2010.  He last saw Dr. Saer in May of 2010 and has not had surgery yet.  He

explained that he could not set up his doctor appointments, but rather he is notified

about his appointments by Union Standard.  

Karen Junot testified for the respondents.  She is employed as a workers’

compensation adjustor for Union Insurance Company.  She testified that she

expects the doctors to set up appointments timely, provide medical reports when
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requested, provide treatment recommendations, and answer questions and address

concerns.  She explained that it is easier for the claimant to schedule the

appointment.  If a recommended procedure is over $1,000.00, she is required to

obtain pre-certification in accordance with Rule 30.  

In this case, Junot set up an independent medical evaluation for Horton with

Dr. Baskin on August 21, 2008, to get a second opinion on the doctor’s conclusions

that the discogram should be denied.  After receiving Dr. Baskin’s report, Junot

contacted Dr. Saer’s officer for the approval and scheduling of the discogram.   She

explained that she spoke with the doctor’s office on January 9, 2009, and approved

the discogram.  However there was confusion in the doctor’s office and despite her

continued efforts to communicate with all of the parties, the discogram was not

scheduled and actually performed until September of 2009.  She explained that

there was no delay on her part on behalf of Union Standard to get treatment for

Horton and that she had done everything she knew to do to expedite the process.

Junot testified that she had experienced similar problems with Arkansas Speciality

Orthopedics in the past.  She transferred the claim to Darneshia Hill on September

29, 2009.

On cross-examination, Junot testified that she handles 140-150 claims at

one time.  Junot testified that she received Baskin’s report at the end of September

and that settlement discussions were on-going.  She explained that when it

appeared that settlement was not likely, she began trying to move things forward

in January of 2010.  She testified that she was not the adjuster on the claim when



Horton - F708738 - 9 -

temporary total disability benefits were suspended in January of 2010.  She never

denied treatment and explained that she took a pro-active stance to get treatment

scheduled.  

Darneshia Hill testified that she works as a workers’ compensation adjuster

at Union Insurance.  She began handling Horton’s claim on September 29, 2009.

Although she made several requests to Dr. Saer’s office, she did not receive the

dictation from Horton’s November 5, 2009, doctor’s visit until December 9, 2009.

She testified that she also continued to request documentation concerning  Horton’s

work status.  On November 18, 2009, she discontinued the temporary total disability

benefits because she had nothing to support it.  When she received the work slip,

she reinstated the temporary total disability benefits on December 21, 2009,

effective October 25, 2009.  She called the doctor on January 7, 2010, to see if

Horton had any return appointments and the surgery date.  She scheduled an

appointment for the claimant on January 12, 2010.  She said the doctor’s office

dropped the ball.  She suspended temporary total disability payments again in

January because she believed that Horton was not medically compliant and she

had no documentation to support the payments.  On March 23, 2010, she

scheduled another appointment for May 6, 2010.  She explained that the dictation

she received on May 14th from the May 6th appointment did not mention the surgery,

address any return visits, work status or scheduled treatment.  She has never seen

any record of a doctor’s visit on January 12, 2010.
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   On cross-examination, she testified that she had 110 open files.  She agreed

that Horton’s claim was more serious because there was back surgery

recommended on an unscheduled claim.  She testified that it was important to get

dictation from the doctor to determine what payments should be made.  She

authorized the surgery on December 9, 2009.  She explained that she had

reinstated temporary total disability benefits from October 25, 2009, until January

16, 2010. 

Medical records reflect Horton presented for treatment at Concentra Health

Center on July 11, 2007, with complaints of low back pain as a result of pulling

drywall off the wall.  He was diagnosed with a lumbar strain, given medications, and

scheduled for physical therapy.  He was evaluated by Dr. Rosenzweig on August

9, 2010, with persistent swelling and continued complaints of pain.  He was referred

for an MRI on August 10, 2007.  The MRI revealed a small central disc protrusion

extending inferiorly at L5-S1 without stenosis.  On August 16, 2007, Horton

returned for a follow-up with Dr. Rosenzweig.  He was diagnosed with radiculitis

from a noncompressive disc herniation.  On September 5, 2007, he was treated with

a trigger point epidural steroid injection at L5-S1.  On September 18, 2007, he

returned for follow-up with complaints that his condition had worsened as a result

of the injection.  It is noted that he is not a surgical candidate.  He was encouraged

to begin a strong exercise program and judicious use of medications with additional

physical therapy.  On October 2, 2007, he returned for follow-up with continued leg

pain, some numbness, and improvement in his low back pain.  He reported that he
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had slipped in the shower and had increased pain in his back.  Rosenzweig

recommended that he continue physical therapy and return to work in a limited

capacity.  On October 16, 2007, he returned for follow-up.  He reported that he did

not have a job to return to because everyone was on lay-off.  He reported that he

did not feel he could return back to work, but that his physical therapy had been

somewhat helpful.  He was ordered to continue physical therapy and consider a

return to work in a light or sedentary duty.  On November 6, 2007, he returned for

follow-up with continued complaints of pain.  Horton declined repeating the epidural

injection and chose a surgical consultation.   On November 27, 2007, he returned

for follow-up.  He was scheduled to see Dr. Saer for a surgical consultation on

December 13, 2007.  Since he reported there was no light duty available, he was

kept off work.  On December 13,  2007, Horton underwent an initial evaluation with

Dr. Saer, a spine surgeon.  Saer noted that his x-rays showed a little retrolisthesis

at L5-S1 but were otherwise unremarkable.  He referred Horton for a second MRI

on January 23, 2008.  The second MRI revealed mild degenerative disc disease at

L5-S1 with a tiny central disc protrusion and associated annular tear with no canal

compromise, nerve root impingement, or foraminal stenosis.  On February 1, 2008,

Dr. Saer reviewed the results of the MRI with Horton and recommended a

discogram to further diagnose the source of his problems.  On May 21, 2008, he

was evaluated by Dr. Krishnan for consideration of a lumbar discography. 

On June 4, 2008 and July 9, 2008, as a result of an examination of Horton’s

medical records conducted on May 30, 2008, and July 3, 2008, Dr. Forte, in an
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utilization review, determined that the discogram recommended by Dr. Saer should

not be authorized.  On July 15, 2008, claimant’s attorney requested a hearing on

additional medical treatment.  On July 31, 2008, the respondents agreed to have

the claimant seen by Dr. Barry Baskin on August 21, 2008, to determine whether

additional medical treatment was needed.

On August 21, 2008, the claimant underwent an Independent Medical

Evaluation conducted by Dr. Baskin.  Dr. Baskin agreed that a discography was

indicated in Horton’s case.  He also opined that the claimant was not at maximum

medical improvement.  

An e-mail from respondents’ counsel to claimant’s counsel reflects that the

adjuster, Karen Junot, spoke with Saer’s office on January 23, 2009, and authorized

the discogram.  He encouraged the claimant to get with Saer’s office to schedule

the procedure.  On February 19, 2009, an e-mail from the adjuster reflects that she

had spoken with Saer’s office and been advised that the claimant did not want to

undergo the discogram and wanted to be evaluated.  On April 9, 2009, claimant’s

counsel wrote a letter to the Commission requesting a hearing on additional

medical treatment.  On April 17, 2009, an e-mail reflects that Dr. Saer’s office had

notation that adjuster had approved the discogram as of January 9, 2009, but that

no further notes were in their system.  She indicated the doctor’s office would

schedule the examination and arrange for the discogram.   On May 12, 2009, the

claimant returned to Dr. Saer.  Notes reflect that the claimant reported that there

had been a total of five adjusters on his claim and that nothing was happening
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although the procedure had been approved.  Horton was referred back to

Rosenzweig for pain management and Saer indicated he would seek approval for

the discogram again.  On June 30, 2009, Junot, the adjuster, wrote a letter to the

Arkansas Specialty Spine Center summarizing the history of the claim, including the

prior authorization of the discogram on January 9, 2009.  She directed the doctor’s

office to set up the exam immediately and to contact her if further authorizations

were needed.  On July 14, 2009, the claimant was seen by Dr. Rosenzweig who

recommended an updated  MRI.  On September 9, 2009, Horton underwent a three

level discography.  On November 5, 2009, Horton was seen by Dr. Saer who

reviewed the results of the discography.  He noted that the discogram revealed that

L4-5 was normal, L3-4 showed some minimal degenerative change without pain,

and L5-S1 was abnormal with a large posterior leak with the injection causing

severe concordant pain.  He discussed the surgical options of fusion at L5-S1 or

disc replacement.  Horton indicated that he preferred disc replacement and

anticipated that it would be scheduled after the first of the year. 

On November 16, 2009, claimant’s counsel wrote a letter to the Commission

requesting a hearing on temporary total disability.  On February 11, 2010,

claimant’s counsel wrote a letter to the Arkansas Specialty Spine Center requesting

copies of records of any visits from December 1, 2009, through present, noting that

the claimant had been seen on January 12, 2010, but the insurance company was

stating that he did not attend the appointment or reschedule the appointment.

Notations on the letter reflect that no records were located for the requested time
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frame and that the claimant was not seen by Dr. Saer.  A letter from Dr. Saer dated

December 16, 2009, reflects that Horton was to return after the holidays to discuss

the surgery and that he could return to work 4-6 weeks after the surgery.

On March 10, 2010, claimant’s counsel sent a letter to the Commission

requesting a hearing on medical treatment, temporary total disability, and 18% late

payment penalties.  On May 6, 2010, Horton returned to Dr. Saer for follow-up.  The

report reflects that Horton was seen in January by Nick (although no note was

dictated) and that Horton was still waiting to hear something from the insurance

company.  Saer noted that Horton would be managed symptomatically until the

issues were resolved.

II.  Additional  Temporary Total Disability

Claimant is contending that he is entitled to temporary partial disability

benefits from January 16, 2010, the date last paid and continuing to a date yet to

be determined.  The claimant is entitled to temporary total disability benefits if he

can satisfy a two-prong test:  (1) claimant must be within his healing period; and (2)

completely incapacitated from earning wages.  Ark. Highway & Trans. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period is defined as

that period for healing the injury, which continues until claimant is as far restored

as the permanent nature of the injury will allow.  Nix v. Wilson World Hotel, 46 Ark.

App. 303, 879 S.W.2d 459 (1994).  The evidence  demonstrates that the claimant

has not been released to return to work by his treating physician and is, in fact,

waiting for the recommended surgery to be scheduled.  The evidence further
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demonstrates that the claimant has not reached the end of his healing period.

Based on the preponderance of the evidence, I find that the claimant has proven

that he is entitled to additional temporary total disability benefits from January 12,

2010, until a date yet to be determined.

III.  Entitlement to 18% Penalty, Controversion, and Attorney’s Fees  

 Ark. Code Ann. § 11-9-802(b) provides as follows:

If any installment of compensation payable without an award is not
paid within fifteen (15) days after it becomes due, as provided in
subsection (a) of this section, there shall be added to the unpaid
installment an amount equal to eighteen percent (18%) thereof, which
shall be paid at the same time as, but in addition to, the installment
unless notice of controversion is filed or an extension is granted the
employer under § 11-9-803 or unless such non-payment is excused
by the commission after a showing by the employer that, owing to
conditions over which he had no control, the installment could not be
paid within the period prescribed.

The term “installment” for purposes of subsection (c) includes compensation,

and includes interest awarded on compensation benefits.  Couch v. First State

Bank, 49 Ark. App. 102, 898 S.W.2d 57 (1995).

The penalty allowed by subsection (b) of this section applies only to disability

benefits and does not apply to medical bills and attorney’s fees.  Turner v. Trade

Winds Inc., 267 Ark. 861, 592 S.W.2d 454 (Ct. App. 1979).

The preponderance of the evidence establishes that the claimant was paid

temporary total disability benefits by respondents from the date of his injury until

January 15, 2010.  The respondents contend that the benefits were suspended as

a result of the claimant’s noncompliance with medical treatment when he failed to
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appear for a scheduled medical visit with Dr. Saer on January 12, 2010.  The

respondents further contend that they accepted the claimant’s back injury on July

11, 2007, as compensable and have not controverted any indemnity or medical

benefits in connection with said claim.  Claimant contends he did appear for the

January 12, 2010, appointment but that he was seen by Dr. Saer’s assistant.  From

the evidence, it appears that the lack of a record of the visit led to mis-

communication between the doctor’s office and the adjuster which was the alleged

basis for her determination to suspend temporary total disability benefits.   While

the adjuster may have relied on information from the doctor’s office, there is simply

no provision in the Act which would excuse the respondents from paying temporary

total disability benefits to which the claimant would otherwise be entitled simply

because he failed to show up for his appointment.  See, Taylor v. CV’s, 2006

AWCC 72, Full Commission Opinion filed April 14, 2006 (F202289 ).  Moreover, this

mis-communication was cleared up when the claimant returned to Dr. Saer on May

6, 2010.  In his May 6, 2010, clinic notes and a Work/School Status Note, Dr. Saer

reports that the claimant was seen in January by his assistant, Nick, as scheduled,

even though no note was dictated at the time.  As of the date of the hearing, the

respondents had failed to resume payment of temporary total disability benefits.

The mere failure to pay compensation benefits does not, in and of itself,

amount to controversion.  Revere Copper & Brass, Inc. v. Talley, 7 Ark. App. 234,

647 S.W.2d 477 (1983).  Likewise, controversion may not necessarily be found

where the respondent accepts compensability, but delays payment in a reasonable
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attempt to investigate the extent of disability.  Horseshoe Bend v. Sosa, 259 Ark.

267, 532 S.W.2d 182 (1976); Hamrick v. The Colson Company, 271 Ark. 740, 610

S.W.2d 281 (1981).  However, assuming a position which requires an injured

employee to retain an attorney to take the actions necessary to assure the

employee’s rights are protected may constitute controversion.  New Hampshire

Insurance Co. v. Logan, 13 Ark. App. 116, 680 S.W.2d 720 (1984); Turner v. Trade

Winds Inn, 267 Ark. 861, 592 S.W.2d 454 (1980); Buckner v. Sparks Regional

Medical Center, 32 Ark. App. 5, 794 S.W.2d 623 (1990).

 The record establishes that the respondents have been aware of the claim

for additional temporary total disability for some time.  Claimant’s attorney first

notified the Commission on March 10, 2010, of the claim for medical treatment,

temporary total disability benefits, and the late payment penalties.  There has been

no notice of controversion filed, no extension granted, and certainly no evidence of

circumstances outside of the respondents’ control since May of 2010 such that the

payments could not have been paid.  Clearly, the preponderance of the evidence

demonstrates that the respondents have either controverted payment of continued

indemnity benefits or have failed to pay the “non-controverted” indemnity benefits

on a timely basis.  In either case, I find that the claimant is entitled to an award of

an 18% penalty on the late payment of the temporary total disability benefits and

is entitled to a maximum attorney’s fees on all unpaid indemnity benefits awarded

herein.  McGee v. Mid-America Packaging, 2002 AWCC 221, Full Commission

Opinion filed November 20, 2002 (F107441).
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AWARD

The respondents are hereby directed and ordered to pay benefits and

attorney’s fees in accordance with the findings of fact and conclusions of law set

forth herein.  All accrued sums shall be paid in a lump sum without discount, and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§ 11-9-809.  See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995). 

IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


