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Claimant represented by the HONORABLE ANDY L. CALDWELL, Attorney at Law, Little
Rock, Arkansas.

Respondents represented by the HONORABLE MICHAEL E. RYBURN, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On December 7. 2009, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit # 1.  

The testimony of the Donnie Hinton, the claimant, coupled with medical reports and other

documents comprise the record in this claim.
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DISCUSSION

Donnie Hinton, the claimant, with a date of birth of May 5, 1967, is a high school

graduate with some junior college education.  The claimant commenced his employment with

respondent-employer on July 30, 2001, as a forklift operator.  The claimant asserts that he

sustained an injury to his right leg on or about May 30, 2009, when, while pulling a pallet off a

stack another pallet fell and hit him on the right leg.  The claimant asserts that he was in the milk

vault at the time of the accident.

The claimant acknowledged that he has prior health issues for which he receives medical

treatment and take prescription medication.  Specifically, the claimant takes medication for

hypertension.  The claimant has an enlarged heart and has had congestive heart failure which is

controlled on medications.  

In addition to operating the forklift, the testimony of the claimant reflects that his job

duties entail working in the warehouse, that he load and unload trucks, and that he serves as a

relief worker when other employees fail to report for work.  Claimant testified that he worked no

less than a forty-hour week, however frequently worked overtime.  The claimant testified that he

earned $14.25, per hour.  Claimant noted that he worked all of the overtime that was available,

sometimes working up to sixty (60) hours per week.

The testimony of the claimant reflects that in January 2008, he suffered an injury at work

to the front of his right lower leg [shin], which fully recovered.  While there was testimony of he

claimant having received medical treatment for an open wound on the right lower extremity on

February 20, 2009, claimant denies that the same was in the same area as the subject matter of the

present cause.  Further, claimant testified that the February 20, 2009, complaint was also to the
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shin area of his right leg.  

Claimant denies that he was suffering from any wounds to his right leg on May 30, 2009,

when the sustained the injury which is the subject of the present claim.  In describing the

mechanism of the May 30, 2009, injury, claimant testified that he pulled as he pulled a pallet from

a stack, another one fell and struck him on the side of his right leg above the ankle.  Claimant

noted that the blow by the pallet to his right leg left a bruise in the area.  While the claimant

testified that he did not feel that the injury was serious enough to warrant medical treatment, he

nevertheless reported the incident to his supervisor, Bobby Summerville.  The claimant’s

testimony reflects that Mr. Summerville did not complete an incident report at the time he

reported the occurrence on May 30, 2009.

The testimony of the claimant reflects that he continued discharging his regular job duties

following the May 30, 2009, accident.  Claimant’s testimony reflects that he continued to

experience symptoms relative to the right leg injury, however he self-treated wound with

bandages.  The claimant testified that while taking a shower the wound began to bleed profusely. 

As a consequence of the afore, the claimant sought medical treatment at the emergency room of

Baptist Health Medical Center.

The testimony of the claimant reflects that after receiving emergency medical treatment at

Baptist Health Medical Center he was referred by emergency medical personnel to the Wound

Care Clinic.  Claimant testified that he was directed to remain off work at the time of his initial

visit to the Wound Care Clinic.  The claimant testified that once he was taken off work he was not

released to return to work by his treating physician, Dr. David P. Dean, until his most recent visit

of February 2, 2010.  
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The claimant noted that on February 2, 2010, Dr. Dean authored a light/restricted duty

release effective February 8, 2010.  The testimony of the claimant reflects that when he present

the afore release to appropriate supervisory personnel of respondent clarification was requested

regarding specific permitted physical activities that the claimant could perform.  As a consequence

of the afore, Dr. Dean authored a full duty release relative to the claimant effective February 8,

2010.

The testimony of the claimant reflects that he did complete FMLA documents during the

time he was directed to remain off work by his treating physician.  The claimant received short-

term disability benefits of $282.00, per week through January 28, 2010.  Further, the evidence in

the record reflects that the claimant’s health care provider, Blue Cross Blue Shield of Tennessee

paid portions of the medical bills incurred by the claimant in the treatment of his right lower leg

injury.

The medical in the record reflects that the claimant was seen at the emergency room of

Baptist Health Medical Center on July 25, 2009.  In presenting for treatment, the claimant

provided a history of the work-related injury to his right leg.  The emergency room records reflect

in pertinent:

CHIEF COMPLAINT: Patient presents for the evaluation of right,
leg, injury, pain, drainage from wound.

HISTORIAN: History obtained from patient.
TIME COURSE: Onset was 1 month ago - Patient currently has 

symptoms .  Complaint is worse, constant.
LOCATION: right lower leg, 
MECHANISM: Complaint occurred by Hit in leg by pallet.
SEVERITY: Moderate.
TREATMENT: Symptoms have worsened since these measures.
NOTES:   Pt c/o Rt lower lateral leg injury 1 month ago.  Pt

was hit by a pallet, bandaged wound and never healed or 
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scarred over.  Pt states wound has gotten larger as he has 
kept it bandaged and cleaned.  Pt also states wound bleeds 
when he stands up. (CX. #1, p.1).

The claimant’s complaint was diagnosed as “venous stasis ulcer”, for which he was he was

directed to follow up with a specialist as soon as possible.  (CX. #1, p. 1-6).

On July 30, 2009, the claimant was seen at Baptist Health Wound Care Clinic, pursuant to

the directions of the July 25, 2009, attending emergency room physician.  The claimant was seen

by Dr. David P. Dean at the Wound Care Clinic on July 30, 2009.  The admission record relative

to the afore reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS:
The patient has a 2 month history of open wound to the right lower
leg on the lateral aspect.  He states the leg was injured at work by 
striking and object with his leg.  He was treated with antibiotic ointment
and had progressive worsening of the wound.  The wound is associated
with pain.  The patient is followed by Dr. Kumpuris for congestive 
heart failure.  His ejection fraction is estimated at 25% but he is stable
on his current medical regimen.

*       *       *

SKIN:   Open wound mid way between knee and ankle on the lateral
aspect of the right lower extremity.  This measures 7.0 x 7.3 x 0.3 cm.

PREPROCEDURE DIAGNOSIS:
Traumatic wound to the right lower extremity with necrosis of skin 
and subcutaneous tissue.

POSTPROCEDURE DIAGNOSIS:
Traumatic wound to the right lower extremity with necrosis of skin and
subcutaneous tissue.

PROCEDURE:
Excisional debridement of skin and subcutaneous tissue.

*       *       *
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ASSESSMENT AND PLAN:
1. Traumatic wound to the distal right lower extremity.  Will

treat with Santyl and cover with wet to dry dressing with 0.25%
strength Dakin solution.

2. Bilateral lower extremity edema, elevate lower extremities 
higher than heart.

3. Congestive heart failure.  The patient appears well controlled 
on medications.

4. Hypertension, stable on medications.
5.        *       *      *
6.
7. Activity - as tolerated.
8. Prescriptions - 0.25 Dakin solution.
9. Followup care - we are scheduling him to be seen by Dr. Jack
 Long for evaluation of his venous system which may be 

contributing to his lower extremity edema and impeding the
ulcer from healing.

10. wound center in one week to re-evaluate the wound. (CX. #1, p. 7-9).

The medical in the record reflects that the claimant received treatment under the care of Dr. Dean

at the Wound Care Clinic consistently subsequent to the initial visit of July 30, 2009.  During the

August 13, 2009, visit to the Wound Care Clinic a vein study was scheduled with Dr. Long for

August 20, 2009. (CX. #1, p. 20-24).

On August 20, 2009, the claimant was seen at The Vein Center by Dr. Michael Jack Long,

pursuant to the above.  The August 21, 2009, report growing out of the visit reflects, in pertinent

part:

IMPRESSION: the patient’s symptoms are consistent with the observed
superficial venous reflux seen on today’s ultrasound examination.  Significant
lymphedema is also appreciated on both physical examination and during 
ultrasound examination.  He has not, at this time, completed a full 3 month
course of conservative management inclusive of compression hose use and 
other conservative measures such as avoidance of prolonged immobility, 
use of pain medications as necessary, leg elevation and exercise (he has 
completed 3 weeks at this time).  We will contact the patient in 2 ½ months
to assess his symptoms, if any.  If the patient continues to have significant
symptoms despite adequate conservative measures inclusive of compression
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hose use, I would then recommend treatment of his observed superficial
venous reflux with EVLT of the right greater saphenous vein from the 
mid/distal thigh to the proximal leg, EVLT add-on treatment X 5 of the
abnormal perforating vein in right lower extremity and medical sclerotherapy
of the right lower extremity.  Medical sclerotherapy should be performed
as an adjunct to laser ablation and is medically necessary.  I have discussed
EVLT as well as medical sclerotherapy with the patient with the potential
risks and he voices understanding.

I also feel that the patient would benefit from lymphatic evaluation and
treatment as well as continued wound care and debridement as necessary
and will refer him for evaluation and treatment at Arkansas Lymphedema.
Hopefully, our efforts in conjunction with those of Dr. Dean and the 
Baptist Wound Care Center and Arkansas Lymphedema will result in the 
complete healing of Mr. Hinton’s ulceration and improvement in his 
overall health and function. (CX. #1, p. 29).

The claimant was again seen by Dr. Dean at the Wound Care Clinic on August 27, 2009. 

Records of the August 27, 2009, visit by the claimant reflect the entry “FMLA paperwork

completed and faxed.  Copy in chart”. (CX. #1, p. 31).  The medical records reflect that the

claimant was seen weekly at the Wound Care Clinic and received appropriate wound care

treatment during the visits, to include changing and dressing the wound as well as prescriptions

for medicine.  The September 17, 2009, records relative to the visit by the claimant of the same

date reflect the entry, “work Rx given to remain off work until next visit”. (CX. #1, p. 39).

The progress record of Baptist Health relative to the claimant reflects an entry of October

6, 2009, “paperwork faxed to Workers Comp”. (CX. #1, p. 46).  The November 10, 2009,

records of the Wound Care Clinic relative to a visit by the claimant of the same date, in addition

to noting efforts would continue to seek coverage for the venous procedure that an appointment

has been scheduled at The Vein Center. (CX. #1, p. 55-56).  

On November 17, 2009, the claimant underwent venous procedure under the care of Dr.



8

Long. (CX. #1, p. 58-59).  The claimant was seen in followup by Dr. Long on November 20,

2009.  The chart note relative to the afore reflects, in pertinent part:

STUDY: Unilateral venous doppler ultrasound examination of th right leg.

CLINICAL INDICATION: Symptomatic varicosities with ulceration, 
leg swelling, leg pain, skin changes.

*       *       *

IMPRESSION:
1.   Successful occlusion of the treated vessels.
2.   No evidence of deep venous thrombosis.
3.   The patient states that there is less pressure on his leg following 
the procedure and he states that the leg is improved in appearance 
following his treatment.  The current plan is to proceed with and Apligraf
the Baptist Wound Center and to continue the compression wraps to 
complete his full 13 day course. (CX. #1, p. 61).

The last medical records evidencing a visit by the claimant to the Wound Care Clinic are those of 

January 5, 2010, reflecting the Apliraft had been applied and that the claimant tolerated the 

procedure well.(CX. #1, p. 72-73).

The record reflects the presence of bills incurred by the claimant in the treatment of his

right leg injury. (CX. #1, p. 1-18).  The record also reflects the presence of correspondence from

the claimant’s healthcare carrier, Blue Cross Blue Shield of Tennessee, reflects the total amount

expended by same on behalf of the claimant in this claim. (CX. #3).  

The wage records relative to the claimant reflects an average weekly wage of $689.77. 

The afore records reflect entries regarding overtime earnings of the claimant during the fifty-two

(52) week period proceeding the May 30, 2009, date. (RX #1).   

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the medical records and other documentary evidence,
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application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On May 30, 2009, the employment relationship existed, at which time the

claimant earned wages sufficient to entitle him to weekly compensation benefits at the rate of

$460.00/$348.00, for temporary total/permanent partial disability.

3. On  May 30, 2009, the claimant sustained an injury to his lower right leg arising 

out of and in the course of his employment, which rendered him temporarily totally disabled for

the period commencing August 27, 2009, and continuing through the end of his healing period or

until such time as he returns to appropriate employment, a date to be determined.

4. The respondent shall pay all reasonably necessary medical, hospital, nursing and 

other apparatus expenses growing out of and in connection with the treatment of the claimant’s

May 30, 2009, injury.

5. Pursuant to Ark. Code Ann. §11-9-411 respondents are entitled to a dollar-per-

dollar off-set for short term disability benefits paid to the claimant through a group disability

policy of the employer.

6. The respondents have controverted the compensability of this claim in its entirety.

CONCLUSIONS

The claimant contends that on or about May 30, 2009, he sustained an injury to his right 

lower extremity while within the course and scope of his employment.  Further, claimant asserts

that as a result of the injury he required and continues to require medical treatment and that he has

been rendered totally incapacitated from engaging in gainful employment since August 27, 2009. 
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Claimant seeks corresponding medical and indemnity benefits as well as controverted attorney

fees.  Respondents contend that the claimant had a right leg wound prior to the date of the alleged

injury at work, that the same is due to his personal medical condition, and that no doctor has

stated that he cannot work.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Compensability

The claimant asserts a specific incident injury of May 30, 2009, to his right lower leg as a

result of being struck by a falling pallet at work.  The claimant credibly testified that while he did

not initially feel the injury was serious, he nevertheless reported it to his supervisor, Bobby

Summerville, on the same day of its occurrence.  It is undisputed that the claimant has preexisting

health complaints, the evidence discloses that the same was under control through medication. 

Further, claimant acknowledged that he had suffered previous work-related injuries to his right

lower leg, he denies that prior injuries were in the same site/location as that sustained on May 30,

2009.  

There is no medical in the record to reflects that the claimant had in place an open wound

on the outside of his right lower extremity prior to or in close proximity to May 30, 2009. 

Further, the evidence preponderates that the claimant discharged his assigned employment duties

without physical restrictions or limitation prior to May 30, 2009.  Respondents do offer any

evidence, either testimony or documentary, that the claimant did not report the May 30, 2009,

occurrence to his supervisor.
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Further, the evidence discloses that the claimant continued to work his regular job duties

following the May 30,2009, date.  Claimant provides credible testimony that the area of the May

30, 2009, injury remained symptomatic following the occurrence, and that he treated the wound

himself until July 25, 2009.  On July 25, 2009, claimant was seen at the emergency room of

Baptist Health Medical Center regarding the lower right leg wound.  

The claimant provided a consistent history of the injury to his right lower leg as work-

related, including the mechanism of the falling pallet striking the leg.  Although the claimant

offered that the accidental injury occurred approximately a month prior to the July 25, 2009,

emergency room visit, the manner in which he sustained the injury remained unchanged.  Indeed,

the July 25, 2009, emergency room visit was approximately two (2) months following the May

30, 2009, incident.  There is no evidence in this record to reflects that the claimant suffered

another injury to his outer right lower extremity other then the May 30, 2009, incident.  It is not a

prerequisite to compensability that the claimant identify the precise date upon which an accidental

injury occurred, only that the occurrence of the injury is capable of being identified.  Edens v.

Superior Marble & Glass, 346 Ark. 487, 58 S.W.3d 369 (2001).

A compensable injury is an accidental injury causing internal or external harm to the body

arising out of and in the corse of employment which requires medial services or results in

disability or death.  Ark. Code Ann. §11-9-102 (4)(A)(i) (Supp. 2007).  In order to receive

workers’ compensation benefits, a claimant must establish that the injury arose out of and in the

course of employment; that the injury caused internal or external harm to the body that required

medical services, that there is medical evidence supported by objective findings establishing the

injury, and that the injury was caused by a specific incident and identifiable by time and place of
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occurrence.   The claimant has the burden of proving a compensable injury by a preponderance of

the credible evidence.  Ark. Code Ann. §11-9-102 (4)(E)(i) (Supp. 2007).  

In the instant claim, the evidence preponderates that the claimant sustained an injury to his

right lower leg on May 30, 2009, within the course and scope of his employment.  Further, the

evidence preponderates the injury caused external harm to the body which required medical

treatment/services, as evidence by the July 25, 2009, emergency room visit.  Additionally, the

claimant’s May 30, 2009, injury was visually evident subsequent to its occurrence.  The

respondents have controverted the compensability of this claim in its entirety.

Medical Benefits

Ark. Code Ann. §11-9-508 (a) requires the employer to provide such medical services as

are reasonably necessary in connection with the injury received by the employee.  The employee

has the burden of proving by a preponderance of the evidence that medical treatment is reasonably

necessary for a compensable injury.  What constitutes reasonable and necessary treatment is a fact

question for the Commission. General Electric Railcar Repair Services v. Hardin, 62 Ark. App.

120, 969 S.W.2d 667 (1998).

While the claimant did suffer from pre-existing health issues at the time of the May 30,

2009, compensable injury, the same did not impair his ability to discharge his assigned job duties

in the employment of respondent.  In workers’ compensation law, the employer takes the

employee as he finds him, and employment circumstances that aggravate pre-existing conditions

are compensable.  Nashville Livestock Commission v. Cox, 302 Ark. 69, 787 S.W.2d 64 (1990). 

A pre-exiting disease or infirmity does not disqualify a claim if the employment aggravated,

accelerated, or combined the disease or infirmity to produce the disability for which compensation
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is sought. St. Vincent Medical Center v. Brown, 53 Ark. App. 30, 917 S.W.2d 550 (1996).

The evidence in the record preponderates that the medical treatment received by the

claimant in connection with his May 30, 2009, compensable injury was reasonably necessary in

the treatment of same.  While there may be some indication that the claimant was predisposed to

circulatory complaints, the preponderance of the credible evidence discloses that he sustained a

blow to his right lower leg on May 30 2009, and that the area of the injury did not heal, but

remained symptomatic, ultimately resulting in the July 25, 2009, emergency room visit.  The

medical records detail the course of the medical treatment rendered to the claimant in connection

with the May 30, 2009, compensable injury.  Further, the evidence discloses that the claimant was

required to keep his right leg elevated and a compression stocking on the injured leg. 

Respondents have controverted this claim in its entirety.

Temporary Total Disability Benefits.

An employee who sustains a scheduled injury is entitled to compensation for temporary

total disability during the healing period or until the employee returns to work, whichever occurs

first.  Wheeler Construction Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).   The

evidence in the record preponderates that on May 30, 2009, the claimant sustained an injury to his

right lower leg arising out of and in the course of his employment with respondent-employer.

The healing period is that period for healing of an injury which continues until the claimant

is as far restored as the permanent character of the injury will permit.  When the underlying

condition causing the disability stabilizes, and no further treatment will improve the injury, the

healing period has ended. Carroll General Hospital v. Green,54 Ark. App. 102, 923 S.W.2d 878

(1996).   A failed attempt to continue working after an injury is not a per se bar to temporary
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benefits for a scheduled injury under Ark. Code Ann. §11-9-521 (a).  Farmers Cooperative v.

Biles, 77 Ark. App. 1, 69 S.W.3d 899 (2002).

In the instant claim, the evidence reflects that the claimant continued to receive active

medical treatment for the May 30, 2009, compensable right lower extremity injury once treatment

was initiated on July 25, 2009.  The record reflects that the claimant underwent a procedure

relative to the compensable injury on January 5, 2010.  The credible evidence reflects that the

claimant last saw his treating physician, Dr. Dean, on February 2, 2010, at which time he was

ultimately released to full duty work effective February 8, 2010.  

The claimant asserts entitlement to temporary total disability benefits for the period

beginning August 27, 2009, and continuing to the end of the healing period.  There is no evidence

in the record to reflect that the claimant has reached the end of his healing period.  Rather, the

evidence preponderates that as of the February 2, 2010, visit to Dr. Dean, the claimant was

released to return to work effective February 8, 2010, from his scheduled injury.  Accordingly, the

evidence preponderates that the claimant is entitled to temporary total disability benefits at least

through February 8, 2010, as a result of his scheduled right lower extremity compensable injury.

The claimant maintains that he ceased working following his initial visit to the Wound

Care Clinic in connection with the treatment of his compensable injury.  The evidence reflects that

following the July 25, 2009, emergency room visit was initially seen at the Baptist Health Wound

Care Clinic on July 30, 2009.  The evidence reflects that on August 27, 2009, FMLA paperwork

was completed and faxed on behalf of the claimant.  The evidence preponderates that the claimant

remained within his healing period and unable to work, in accordance with the filings in this claim,

from August 27, 2009, through February 8, 2010.  Respondents have controverted this claim in
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its entirety.

Compensation Benefit Rate

Claimant testified that he earned $14.25 per hour for a forty (40) hour work-week.  

Claimant further testified that he frequently worked overtime and that at times he worked up to

sixty (60) hours a week.   The wage record offered by respondents reflect the claimant’s earnings

for the fifty-two (52) week period preceding the May 30, 2009, compensable injury.  The records

also reflect the claimant’s earnings for overtime during the pertinent period..  The evidence

preponderates that the claimant earned an average weekly wage of $689.77, which generates

compensation benefit rates of $460.00/$348.00, for temporary total/permanent partial disability.

The evidence further discloses that with the completion of the FMLA paperwork, claimant

received short term disability benefits of $284.00, through his employment with respondent-

employer.  Claimant last received a short term disability check on or about January 28, 2010. 

Ark. Code Ann. §11-9-411, provides, in pertinent part:

(a) Any benefits payable to an injured worker under this chapter
shall be reduced in an amount equal to, dollar-for-dollar, the amount
of benefits the injured worker has previously received for the same
medial service or period of disability, whether those benefit were
paid under a group health care service plan of whatever form or nature,
a group disability policy, a group loss of income policy, a group 
accident, health, or accident and health policy, a self-insured employee
health or welfare benefit plan, or a group hospital or medical service
contract. 

In accordance with the above, the respondents are entitled to off-set for the short term

disability benefits received by the claimant.  When respondents controverted the claim, claimant

filed the cost of his medical treatment in connection with the May 30, 2009, compensable right

lower extremity injury with his group healthcare provider, Blue Cross Blue Shield of Tennessee. 



16

While the record reflects bills incurred by the claimant in the treatment of the compensable injury,

there is also in the evidence a record of the amounts paid by Blue Cross Blue Shield. 

Respondents are liable to the cost of the claimant’s medical treatment, to include reimbursing the

claimant and the healthcare carrier for sums expended on behalf of the claimant.

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total

disability benefits at the weekly compensation benefit rate of $460.00, for the period commencing

August 27, 2009, and continuing through the end of his healing period, or until such time as he

return appropriate work, a date to be determined.  Said sums accrued shall be paid in lump

without discount.  Respondents may claim credit or an off-set for short term disability benefits

paid to the claimant, pursuant to Ark. Code Ann. §11-9-411.

Respondents are further ordered and directed to pay all reasonably necessary and related

medical, hospital, nursing, and other apparatus expenses arising out of and in connection with the

treatment of the May 30, 2009, compensable injury of the claimant, pursuant to Ark. Code Ann.

l§11-9-508 (a), to include medical relate travel.  Respondents are further order and directed to

reimburse the claimant and the healthcare carrier for sums expanded on behalf the claimant in the

treatment of the May 30, 2009, compensable injury.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein are expressly reserved.
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IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE  


