
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G003208

JEFFERY HILL, EMPLOYEE CLAIMANT

WAL-MART ASSOCIATES, INC., 
SELF-INSURED EMPLOYER RESPONDENT

CLAIMS MANAGEMENT, INC.,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED NOVEMBER 29, 2010

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Texarkana, Miller County, Arkansas.

The claimant appeared pro se.

The respondent was represented by HONORABLE CURTIS NEBBEN,
Attorney at Law, Fayetteville, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

September 2, 2010, in Texarkana, Arkansas.  A Prehearing

Order was entered in this case on July 27, 2010.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The employer/employee relationship existed on or
about April 10, 2010.  

2. The claimant had an average weekly wage of $440.75
per week entitling him to a compensation rate of
$294.00 per week for temporary total disability
and $221.00 per week for permanent partial
disability.

3. This claim has been controverted in its entirety.
 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:
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1. Compensability of bilateral hand and wrist
injuries (by specific incident and/or gradual
onset).

2. Temporary total disability from April 10, 2010, to
a date yet to be determined.

3. Future medical treatment (not at VA).

4. Outstanding medical expenses.

Respondent:

1. Whether the claimant sustained a compensable
injury and his entitlement to benefits.

The record consists of the September 2, 2010, hearing

transcript and the exhibits contained therein.  

DISCUSSION

The claimant went to work for Wal-Mart on or about

November 18, 2003.  Thereafter he worked in the deli

department of Wal-Mart stores in Texarkana, Arkansas, in

Jonesboro, Arkansas, and in Sevierville, Tennessee.  He

worked the last two years in the Texarkana store’s deli.  

At the hearing conducted on September 2, 2010, the

claimant testified that on Sunday, April 10, 2010, the

little finger and ring finger on his right hand locked up. 

(T. 30) The claimant testified that his fingers locked up

while he was prepping uncooked rotisserie chickens in the

seafood department at approximately 11:00 a.m. (T. 14-15)

The claimant reported the condition, and Wal-Mart paid for

the claimant to go to the emergency room at Christus St.

Michael where the claimant was diagnosed with a spasm in his

right hand and prescribed Flexeril. (Jt. Exh. 1 p. 1) The
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claimant testified that his fingers were no longer locked up

when he presented to the emergency room. (T. 30)   

The claimant testified that by the next day he was

experiencing symptoms in both hands.  (T. 16) The claimant

testified that he continued to experience a burning

sensation in both hands and wrists at the time of the

hearing conducted on September 2, 2010.  (T. 16-17)

After the emergency room visit on April 10, 2010, the

claimant was seen by physicians at the Veteran’s

Administration, back at Christus St. Michael Hospital, at 

and by physicians selected by Wal-Mart.

X-rays performed on April 17, 2010, indicated no acute

trauma or bone destruction.  However, those x-rays did

indicate mild degenerative cystic changes in the claimant’s

right wrist.  (Jt. Exh. 1 p. 20) In an office visit on

April 21, 2010, Jerry Browning, PA, indicated that the

claimant had a slight amount of edema in both hands.  (Jt.

Exh. 1 p. 23) The claimant also underwent a neurology

consultation at the Veteran’s Administration. His nerve

conduction studies were normal with no evidence of carpal

tunnel syndrome.  (Jt. Exh. 1 p. 26) 

The claimant testified that he was given a few days off

work, and was then released to light duty work.  The

claimant testified that he returned to work as a door

greeter, but he was afraid to pull the carts out for

customers because the carts stick together.  The claimant
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testified that, because of the damage to his hands, he felt

that his light duty should have been a task such as folding

clothes rather than pulling carts apart as a door greeter. 

(T. 52-53)

The claimant testified that when he was released to

full duty work, Wal-Mart offered him full duty work.  (T.

55)   The claimant testified that when Wal-Mart was no

longer willing to provide him light duty work, he requested

and left work on FMLA leave.  (T.62) The claimant agreed in

his testimony that when he did not return to work after his

FMLA leave ran out, Wal-Mart terminated him.  (T. 63) 

For the claimant to establish a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the following requirements of Ark.

Code Ann. § 11-9-102(4)(A)(i) (Repl. 2002), must be

established: (1) proof by a preponderance of the evidence of

an injury arising out of and in the course of employment;

(2) proof by a preponderance of the evidence that the injury

caused internal or external physical harm to the body which

required medical services or resulted in disability or

death; (3) medical evidence supported by objective findings,

as defined in Ark. Code Ann. § 11-9-102(16), establishing

the injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence. Mikel v.
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Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).

Alternatively, Arkansas Code Annotated Section

11-9-102(4) (Repl. 2002) provides for gradual onset

injuries:

(A) "Compensable injury" means:

(ii) An injury causing internal or external
physical harm to the body and arising out of and
in the course of employment if it is not caused
by a specific incident or is not identifiable by
time and place of occurrence, if the injury is:

(a) Caused by rapid repetitive motion. Carpal
tunnel syndrome is specifically categorized as a
compensable injury falling within this
definition[.]

                     ...

(E) BURDEN OF PROOF. The burden of proof of a
compensable injury shall be on the employee and
shall be as follows:

(ii) For injuries falling within the definition
of compensable injury under subdivision (4)(A)(ii) of
this section, the burden of proof shall be by a
preponderance of the evidence, and the resultant
condition is compensable only if the alleged
compensable injury is the major cause of the disability
or need for treatment. 

Arkansas Code Annotated Section 11-9-102(14) provides: 

(A) "Major cause" means more than fifty
percent (50%) of the cause.

(B) A finding of major cause shall be established
according to the preponderance of the evidence[.]

Preponderance of the evidence means the evidence having

greater weight or convincing force. Smith v. Magnet Cove

Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947). Because
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carpal tunnel syndrome is by definition a gradual-onset

injury, it is not necessary that an injured claimant prove

his injury was caused by rapid repetitive motion if his

injury is carpal tunnel syndrome. Kildow v. Baldwin Piano &

Organ, 333 Ark. 335, 969 S.W.2d 190 (1998).

In the present case, the preponderance of the evidence

establishes that the claimant experienced some type of

problems with both hands in April of 2010.  The claimant’s

objectively identified abnormalities include spasm in his

right hand on April 10, 2010, and a small amount of edema in

both hands documented on April 21, 2010.

However, I note that the claimant’s electrodiagnostic

testing for carpal tunnel syndrome was negative.  Therefore,

in order to be entitled to workers’ compensation benefits

for his hand problems, the claimant must establish either

that he sustained an injury at work caused by a specific

incident, or that he sustained an injury at work caused by

rapid repetitive motion.  For the following reasons, I find

that the claimant failed to establish that he sustained an

injury at work as a result of a specific incident or that he

sustained an injury caused by rapid repetitive motion.

I find that the claimant has failed to establish that

his bilateral hand injuries were caused by a specific

incident at work because the claimant presented no testimony

or medical evidence establishing that a specific incident

occurred which caused his hand problems. (T. 36)  Likewise,
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the claimant later testified that he felt that his problems

developed more over a period of time (T. 88)  The claimant

testified that he was prepping chickens on the day the last

two fingers locked up on his right hand.  (T. 87)  When

specifically asked by this examiner what about this

particular task that the claimant perceived might have

caused or contributed to his fingers locking up, the

claimant testified that he did not know.  (T. 88)  The

record does not indicate under these circumstances that any

specific incident occurred on April 10, 2010, which caused

the claimant’s hand injuries.

I also find that the claimant has failed to establish

that his job duties in the deli on or before April 10, 2010,

required rapid repetitive motion as that term has been

interpreted by the Arkansas Courts.  The Arkansas Court of

Appeals has summarized and explained the application of the

rapid repetitive motion requirement recently in Pulaski

County Special School District v. Stewart, 2010 Ark. App.

487 as follows:

The General Assembly has not established
guidelines as to what constitutes rapid repetitive
motion. Malone v. Texarkana Pub. Schools, 333 Ark. 343,
349, 969 S.W.2d 644, 647 (1998). As a result, that
determination has been made by the fact finder in each
case. Malone, 333 Ark. at 349, 969 S.W.2d at 647. The
Malone court set forth a two-pronged test for
establishing rapid repetitive motion (1) the tasks must
be repetitive, and (2) the repetitive motion must be
rapid. Id. at 350, 969 S.W.2d at 647. As a threshold
issue, the tasks must be repetitive, or the rapidity
element is not reached. Id. at 350, 969 S.W.2d at 647.
Arguably, even repetitive tasks and rapid work,
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standing alone, do not satisfy the definition. Id. at
350, 969 S.W.2d at 647-48. The repetitive tasks must be
completed rapidly. Id., 969 S.W.2d at 648.

The Commission concluded that Stewart sustained a
gradual-onset injury to her right shoulder. Its
conclusion was based upon its finding that Stewart's
operation of the bus's door handle and steering wheel
constituted rapid and repetitive motion. The District
argues that the Commission's conclusion must be
reversed because there is a lack of substantial
evidence supporting it. Specifically, it contends that
there was a total lack of rapid-repetitive-motion
evidence presented concerning the steering of the bus
and that other proof only established that Stewart
opened and closed the bus door ten times in the morning
and ten times in the afternoon - the equivalent to
opening and closing the bus door five times per hour.
This, argues the District, does not rise to the level
of rapid or repetitive motion. We agree.

In Malone, the claimant was a school custodian,
cleaning bathrooms and classrooms, working five nights
per week, eight hours per day, with several breaks. Her
daily routine included fifteen or sixteen steps, each
involving different motions with her arms and hands -
including but not limited to mopping, dusting,
scrubbing, restocking paper products, emptying trash
cans, and vacuuming. Malone, 333 Ark. at 347, 969
S.W.2d at 646. Applying the two-pronged test to the
evidence presented there about the nature, speed, and
sequence in which the claimant performed her duties,
the Malone court held that she did not perform rapid
repetitive motions, even though her job required
numerous movements repeated many times in a day,
because the movements were different and separated in
time. Id., 969 S.W.2d at 648.

In Lay v. United Parcel Serv., 58 Ark. App. 35,
37, 944 S.W.2d 867, 868 (1997), the claimant
contended that he sustained right tennis elbow as a
result of repeated lifting of packages and a one-foot
square, two-inch thick, four-to-five pound electronic
clip board. His duties, in addition to driving,
included picking up packages weighing up to 150 pounds,
and typing a record of his transactions on the clip
board. Lay, 58 Ark. App. at 37, 944 S.W.2d at 868. He
claimed that he was required to remove the board from
its holder, which was mounted at arm's length on the
dashboard of his truck, and replace it, each time he
made one of his estimated seventy-five to eighty daily
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pick-up or delivery stops - once every eight minutes.
Id. at 37, 41, 944 S.W.2d at 868, 870. In affirming the
Commission, we held that these motions, separated by
periods of several minutes or more, did not constitute
rapid or repetitive motion. Id. at 41, 944 S.W.2d at
870.

In contrast, in Hapney v. Rheem Manufacturing Co.,
342 Ark. 11, 18-19, 26 S.W.3d 777, 781-82 (2000), the
supreme court reversed this court, finding that a
claimant's assembly-line duties that required her to
bend her neck once every twenty seconds was sufficient
to satisfy the statutory requirement of rapid and
repetitive motion. Similarly, another worker's
assembly-line operation of an airgun that required her
"to ensure one nut to be in place on an average of
every fifteen seconds during the majority of her shift"
satisfied the rapid-repetitive-motion element required
for her gradual-onset cervical-injury claim. High
Capacity Prods. v. Moore, 61 Ark. App. 1, 7, 962 S.W.2d
831, 835 (1998).

In the instant case, there were only two
descriptions presented about the motions of Stewart's
bus-driver job. There was testimony that she opened and
closed a difficult-to-operate bus door ten times every
two hours (which equates to once every twelve minutes)
and that there were problems with the steering of the
bus. We hold that Stewart's actions fall within the
noncompensable Malone and Lay genre of cases;
therefore, there was not substantial evidence of rapid
or repetitive motion.

While the evidence of Stewart opening and closing
the bus door touches on the repetitive nature of her
job, there was no evidence about the time interval
between each event. Likewise, this evidence fails to
establish the rapidity requirement. There [sic] no
testimony about how quickly or slowly Stewart actually
operated the door handle during each event. As for the
steering problems on the bus, there was no testimony
from any witness about how often the bus pulled to the
side, how it affected her right shoulder, what motion
her shoulder engaged in when the bus pulled to the
side, or how rapid or repetitive that motion was.
Therefore, we hold that there is a lack of substantial
evidence supporting the Commission's opinion that
Stewart's job duties were rapid and repetitive.
[footnote omitted]  As such, we reverse the
Commission's opinion awarding benefits on this basis. 
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I find a similar lack of evidence of rapid and

repetitive motion of the claimant’s hands and wrists in the

record of the present case. In this regard, I note that the

claimant at the hearing identified several tasks performed

by the claimant in the deli such as shaving meat, slicing

meat, stocking, rotating stock, cleaning and sanitizing

floors, washing dishes, pots and pans, cleaning the

rotisserie and preparing salads, preparing rotisserie

chickens. (T. 12, 13, 15) 

The Commission may consider a worker’s various job

duties together to determine whether the worker has

satisfied the rapid and repetitive motion requirement. 

Baysinger v. Air Sys., 55 Ark. App. 174, 934 S.W.2d 230

(1996).  Here, however, the claimant provided no evidence

from which to conclude how his duties in stocking, rotating

stock, cleaning and sanitizing floors, washing dishes, pots

and pans, cleaning the rotisserie and preparing salads, or

preparing rotisserie chickens affected his hands or which

indicate that these tasks were performed rapidly using

repetitive motions of his right and left hands and/or

wrists.   

The claimant did testify that he sliced meat at the

rate of one slice every two or three seconds when he

operated the meat slicer.  Certainly, a task performed once

every two to three seconds would be considered rapid even in

comparison to the tasks at issue in Hapney and Moore, supra. 
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However, I note from the claimant’s own testimony that the

slicers were set up for left handed operation, but the

claimant went to the hospital on April 10, 2010, with spasms

in his right hand.  (T. 39, Jt. Exh. 1 p. 1)  I also note

from the claimant’s hearing testimony that using the slicer

caused the claimant to pivot his arm using his shoulder,

indicating that the slicer required rapid repetitive motion

of his shoulder.  However, the claimant has failed to

present any evidence indicating that using the slicer also 

required rapid and repetitive motion of either hand or

wrist.  In fact, similar to Stewart, I am unable to

determine on this record how using the slicer had any affect

on the claimant’s hands or his wrists, particularly where

the slicer was set up for left handed operation and the

claimant first presented to the hospital with right hand

symptoms.

I find that the claimant has also failed to establish

by a preponderance of the evidence that a work-related

injury is the major cause of his disability in his hands or

his need for medical treatment.  In this regard, I note that

the claimant has identified his bilateral symptoms occurring

around the entire wrist of each hand.  Notably, the only

abnormal diagnostic test in the record is the April 17,

2010, right wrist x-rays which were interpreted to indicate

mild cystic degenerative changes in the carpal region of the

claimant’s right wrist.  In addition, although the claimant
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was diagnosed with a possible overuse syndrome, I note that

the claimant’s symptoms in his wrists and hands have

persisted notwithstanding his being off work completely from

May until the hearing was held on September 2, 2010.  In

light of the degenerative nature of the right wrist

abnormality identified by x-ray and in light of the

persistence of the claimant’s symptoms after remaining off

work for three months before the hearing, the claimant has

failed to establish that an injury from work in the deli at

Wal-Mart was the major cause of any disability or need for

medical treatment associated with his bilateral hand and

wrist problems.

In summary, the claimant has failed to establish that

using the slicer involved rapid repetitive motion of his

hands or wrists, and the claimant has failed to establish

that any of his other job tasks were performed rapidly.  The

claimant has also failed to establish by a preponderance of

the evidence that a work-related injury was the major cause

of his disability or his need for medical treatment for his

hands and wrists.  Finally, the claimant has also failed to

establish that his bilateral hand and wrist symptoms were

caused by a specific incident identifiable by time and place

of occurrence.  Consequently, the claimant has failed to

establish by a preponderance of the evidence that he

sustained a compensable accidental injury to his hands and

wrists under the requirements for an accidental injury of
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Arkansas Code Annotated Section 11-9-102(4)(A)(i) or that he

sustained an injury caused by rapid repetitive motion under

the requirements for a gradual onset injury of Arkansas Code

Annotated Section 11-9-102(4)(ii)(a).

  Because the claimant has failed to establish that he

sustained a compensable injury, his claim for benefits must

be, and hereby is, respectfully denied in its entirety.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employer/employee relationship existed on or

about April 10, 2010.  

2. The claimant had an average weekly wage of $440.75

per week entitling him to a compensation rate of

$294.00 per week for temporary total disability

and $221.00 per week for permanent partial

disability.

3. This claim has been controverted in its entirety.

4. The claimant has failed to establish by a

preponderance of the evidence that he sustained a

compensable injury.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  
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IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


