
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NOS. F700295 & F703322

TIMMY HENSLEY, EMPLOYEE
CLAIMANT

COOPER TIRE & RUBBER COMPANY,
SELF-INSURED EMPLOYER RESPONDENT NO. 1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED OCTOBER 6, 2010

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Texarkana, Miller County, Arkansas.

The claimant was represented by HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 1 was represented by HONORABLE WILLIAM G.
BULLOCK, Attorney at Law, Texarkana, Texas.

Respondent No. 2 waived appearance at the hearing.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

July 15, 2010, in Texarkana, Arkansas.  A Prehearing Order

was entered in this case on November 16, 2009.  The

following stipulations were submitted by the parties either

in the Prehearing Order or during the course of the hearing

and are hereby accepted:

1. The claimant, Timmy Hensley, was an employee of
Cooper Tire & Rubber Company on December 12, 2006.

2. The claimant, Timmy Hensley, was an employee of
Cooper Tire & Rubber Company on January 9, 2007.

3. Respondent No. 1 accepted the claimant's shoulder
claims and has paid, and continues to pay,
extensive benefits in relation thereto.

4. Dr. Hasan determined that claimant was at MMI with
regard to his left shoulder on August 25, 2008.

5. Dr. Hasan determined that claimant was at MMI with
regard to his right shoulder on December 15, 2008.
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6. The claimant has sustained a 38% impairment rated
to the whole body.

7. Respondent No. 1 has controverted all permanent
disability benefits in excess of the 38% rate to
the whole body.

8. The claimant earned an average weekly wage at the
time of his injury on December 12, 2006,
sufficient to entitle him to the maximum
compensation rates for 2006.

9. The claimant earned an average weekly wage at the
time of his injury on December 12, 2006,
sufficient to entitle him to the maximum
compensation rates for 2007.

10. The claimant earned an average weekly wage at the
time of his injury on January 9, 2007, sufficient
to entitle him to the maximum compensation rates
for 2007.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Wage loss disability/permanent total disability
and attorney's fees and attorney lien.

Respondent No. 1:

1. Whether claimant can discharge his burden of
proving by a preponderance of the evidence that he
has sustained wage loss or total and permanent
total disability as a proximate result of his on-
the-job injuries of December 12, 2006, and
January 9, 2007; alternatively, whether the
claimant can prove by a preponderance of the
evidence that the major cause of whatever
disability, if any, he has sustained in excess of
the anatomical disability ratings he has received
is the on-the-job injuries of December 12, 2006,
and January 9, 2007.

2. Offset pursuant to Ark. Code Ann. § 11-9-411
(reserved during the course of the hearing).
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3. Appropriate compensation rates for any permanent
disability benefits awarded for the claimant’s
bilateral shoulder injuries.

Respondent No. 2:

1. The Death and Permanent Total Disability Trust
Fund defers to the outcome of litigation.

The record consists of three volumes:  (1) the July 15,

2010, hearing transcript and the exhibits contained therein,

(2) the July 6, 2010, deposition of Robert W. White, MSE,

which has been designated Claimant’s Exhibit No. 6, and (3) 

the administrative law judge’s letter dated July 16, 2010,

to Attorney Christy King and Ms. King’s July 19, 2010,

letter in response which have been “blue-backed” to

designate the documents as part of the hearing record. 

DISCUSSION

The claimant sustained an admittedly compensable right

shoulder injury at Cooper Tire and Rubber Company’s plant in

Texarkana on December 12, 2006.  Later in December, the

plant underwent a shutdown around Christmas and the week

after.  The claimant testified that he continued to work,

including some of the shutdown, until he sustained an

admittedly compensable left shoulder injury at work on

January 9, 2007.  His symptoms got so bad at that point that

he took vacation time instead of working for the period

after January 9, 2007, until he underwent his first right

shoulder surgery on January 15, 2007.
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Unfortunately, the initial surgery on January 15, 2007,

did not resolve the claimant’s right shoulder symptoms, and

he ultimately underwent five right shoulder surgeries

between January 15, 2007, and September 24, 2008, including:

(1) a subacromial decompression and arthroscopic repair of a

SLAP lesion of the labrum; (2) a revision surgery to remove

an anchor which had disengaged and replace it with a suture

anchor; (3) arthroscopic surgery for a failed SLAP repair

including debridement of loose suture material; (4) a

rotator cuff repair and labral debridement; and (5) an open

biceps tenodesis. The claimant underwent one surgery on his

left shoulder: repair of a SLAP lesion of the labrum

performed on March 26, 2007.

The claimant had not returned to work for any employer

between January 9, 2007, and the date of the hearing held on

July 15, 2010.  He was deemed at maximum medical improvement

for his left shoulder as of August 25, 2008, and at maximum

medical improvement for his right shoulder as of

December 15, 2008.  Payout records in evidence indicate that

the claimant was paid temporary total disability

compensation continuously from January 15, 2007, through

December 15, 2008, for either the left or right shoulder,

totaling $49,368.00.  Thereafter, between December 16, 2008,

and July 21, 2009, the claimant received through a

combination of periodic payments and lump sum payments

permanent partial disability benefits of $61,352.93 for a
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38% impairment rated to the whole body which was assigned by

Dr. Hasan for the claimant’s compensable left and right

shoulder injuries.

The claimant has been approved for Social Security

Disability and disability retirement through Cooper Tire. 

The claimant testified that he receives approximately

$2,000.00 per month in Social Security Disability benefits

and $1,332.00 per month in retirement disability, for a

total of $39,984.00 per year. In addition, Social Security

has paid benefits for both his 10 year old son and his 19

year old son.  The claimant testified that Social Security

pays double or triple the amount of money for his 10 year

old son as compared to the child support that the claimant

was paying to his ex-wife before his injuries.  The claimant

testified that he earned approximately $85,000.00 per year

when he got hurt.

The claimant’s onset date for Social Security

Disability is unclear from the record.  The claimant

testified that he believed his Social Security began

retroactively to December 15, 2009.  (T. 132)  However, a

Nurse Case Manager note from November 5, 2007, indicates

that the claimant at that time had been approved for Social

Security benefits and did not plan to return to work at

Cooper Tire.  (R. 1 Exh. 4A p. 14)

In addition to his bilateral shoulder injuries

sustained in 2006 and 2007, the claimant has several
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preexisting medical conditions.  He underwent a lumbar

fusion in 1989 for a work-related back injury, and received

benefits for a 25% permanent anatomical impairment to the

body as a whole for that injury.  The claimant’s permanent

restrictions from that injury are unclear from the record. 

A Nurse Case Manager note dated March 1, 2007, states that

the claimant indicated that he had a 30 pound lifting

restriction as a result of the 1989 back injury and surgery. 

(R. 1 Exh. 4A p. 2)  At the hearing, the claimant testified

that he started with a 35 pound restriction but that the

restriction was later increased.  (T. 147) 

In addition to his prior back injury, the claimant has

received intermittent treatment for sinusitis and kidney

stones.  The claimant also has testicular hypofunction which

Dr. Gerald Henry in 2009 attributed to prior testosterone

cycles for weightlifting.  However, the claimant reported to

Dr. Henry in 2009 that he had stopped lifting weights and

stopped taking cycles of steroids for lifting.  (R. 1 Exh. 1

p. 102)       

The claimant’s only documented medical treatment for

either shoulder before his admittedly compensable injuries

in December of 2006 and in January of 2007 was provided by

Dr. Gregory Richter on August 15, 2003.  Dr. Richter took a

history at that time that the claimant was complaining of

right shoulder pain for a number of months and that it felt

like he was getting stabbed with a needle when he lifted his
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arm over his head.  Dr. Richter diagnosed right biceps

tendinitis.  Dr. Richter also noted that the claimant does a

lot of weight work and that he works at Cooper Tire.  (R. 1

Exh. 1 p. 12)

When the claimant presented to Dr. Smolarz for the

first time after his reported injury in December of 2006,

Dr. Smolarz recorded a history that the claimant had been

having trouble with his right arm for the last year or so

and had not experienced any specific incident.  (R. Exh. 1

p. 23)

The hearing record does not contain any written

permanent physical restrictions which may have been assigned

by the claimant’s treating physicians for either his right

shoulder injury and surgeries or for his left shoulder

injury and surgeries prior to the hearing.  Neither party

sent the claimant for a functional capacity evaluation to

assess his residual functional abilities.  The claimant

contends and testified that his shoulder use is greatly

limited by pain.  However, the hearing record also does not

contain either notations of muscle atrophy indicative of

shoulder disuse or notations of muscle spasm indicative of a

pain response.  

The claimant has presented into evidence an opinion of

Robert White, a vocational expert, opining that the claimant

cannot return to work.  However, Mr. White indicated during

the course of his deposition that Mr. White gave the
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claimant the benefit of the doubt on the credibility of the

claimant’s pain complaints when Mr. White rendered his

opinion that the claimant was unable to return to work.  (C.

Exh. 6 p. 25)

The following issues were developed before and during

the hearing held regarding the extent of the claimant’s

permanent disability.  

Issue 1: Evidentiary Objections

On page 42 of the hearing transcript, Mr. Bullock

objected as a request for speculation, if the claimant’s

friend and witness, Michelle Franklin, answered a question

from Mr. Davis as to whether the claimant could promise an

employer that he would be at work everyday.  Since I

consider the relevant portion of Ms. Franklin’s answer on

line 15 to be “... I don’t know...”, I find the objection to

be moot.

On page 23 of the hearing transcript, Mr. Bullock

objected as seeking an expert opinion from a lay witness to

Mr. Davis asking the claimant’s long time friend, James

Pickett:

Based on what you know about his character and his past
work history and what you’ve observed about him since
he’s began to have problems with his shoulders, do you
believe that if he was physically able to work, he’d be
working today?

         
Mr. Pickett answered “yes” but then went on to indicate that

his opinion is based on the claimant’s statements to Mr.

Pickett that the claimant wants to work and is trying to
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think of what work that he can do.  Since Mr. Pickett’s

“yes” answer was not based on the claimant’s character, his

past work experience or Mr. Pickett’s observations, as was

requested of him by Mr. Davis, I find that Mr. Pickett’s

answer was non-responsive to the specific question asked, so

that his “yes” answer on page 23 line 22 will be accorded no

weight.  However, I will accept into the record and will

consider with the other evidence Mr. Pickett’s testimony

that the claimant says that he wants to work and that he is

trying to think of what work that he can do.

Mr. Davis objected on relevance grounds to Mr. Bullock

introducing into evidence as Respondent No. 1's Exhibit No.

3 documents establishing that a jury found the claimant

guilty of driving with an expired license and of refusal to

submit to a chemical test.  Mr. Davis argues that whether

the claimant was found guilty of a DWI has nothing to do

with his physical capabilities.  (T. 16)  While I would

agree that the claimant’s drinking might have little

conceivable relevance to his physical capabilities at issue

in this claim, the factual dispute for which the documents

are relevant go to whether the claimant was in fact driving

on July 27, 2008, as the State Trooper indicated.  Whether

the claimant was driving that day is relevant not only to

his physical capabilities, but also to his credibility,

since he maintained in his deposition and at the hearing for

workers’ compensation benefits that he was not in fact
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driving his own truck on July 27, 2008, with six people

aboard, but that instead he agreed for a 16 year old girl to

drive his truck, and that the 16 year old girl was driving

when an officer observed the truck pull into a residential

driveway to avoid a police roadblock.  Respondent No. 1's

Exh. No. 3 will be accepted into evidence as relevant to

both the claimant’s physical capabilities and the claimant’s

credibility.

Issue 2: Permanent Disability For Loss Of Earning Capacity   

For unscheduled injuries, an injured worker’s

entitlement to permanent disability benefits is controlled

by Ark. Code Ann. § 11-9-522.  Permanent disability

compensation is paid where the permanent effects of a

work-related injury incapacitate the worker from earning the

wages which the worker was receiving at the time of the

injury.  When making a determination of the degree of

permanent disability sustained by an injured worker with an

unscheduled injury, the Commission must consider evidence

demonstrating the degree to which the worker's anatomical

disabilities impair the worker’s earning capacity, as well

as other factors such as the worker's age, education, work

experience, and other matters which may reasonably be

expected to affect the worker’s future earning capacity. 

Such other matters may include, but are not limited to,

motivation, post-injury income, credibility, and demeanor.

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of
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Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984).  Curry v. Franklin Electric, 32 Ark. App. 168, 798

S.W.2d 130 (1990).  

When it becomes evident that the worker's underlying

condition has become stable and that no further treatment

will improve the condition, the disability is deemed to be

permanent. If the employee is totally incapacitated from

earning a livelihood at that time, the employee is entitled

to compensation for permanent and total disability.  Minor

v. Poinsett Lumber & Manufacturing Co., 235 Ark. 195, 357

S.W.2d 504 (1962).

In addition, Ark. Code Ann. § 11-9-102(4)(F)(ii)

provides that:

(a) Permanent benefits shall be awarded only upon a
determination that the compensable injury was the
major cause of the disability or impairment.

(b) If any compensable injury combines with a
preexisting disease or condition or the natural
process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be
payable for the resultant condition only if the
compensable injury is the major cause of the permanent
disability or need for treatment.

"Major cause" is defined as more than 50% of the cause. Ark.

Code Ann. § 11-9-102(14). “Permanent total disability” means

the inability, because of compensable injury, to earn any

meaningful wages in the same or other employment.  Ark. Code

Ann. § 11-9-519(e)(1).  The burden of proof shall be on the

employee to prove inability to earn any meaningful wages in
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the same or other employment.  Ark. Code Ann. § 11-9-519(e)(2).

In the present case, I find that the claimant has

failed to establish by a preponderance of the credible

evidence that he is permanently and totally disabled as a

result of his compensable shoulder injuries.  At age 46, the

claimant is a relatively young worker.  He is also a high

school graduate.  Notably, no physician has documented any

permanent restrictions on the claimant’s use of either his

left shoulder or his right shoulder.  While the claimant has

presented testimony regarding incapacitating pain in his

shoulders while attempting to lift objects, I note that the

claimant has not presented into evidence any functional

capacity evaluation results from which to quantitatively

assess the validity of the claimant’s self-described lifting

restriction.                

The claimant has acknowledged that he has made no

attempt to look for work and made no attempt to investigate

furthering his education in the three and one-half years

that he has been off work. He currently draws approximately

$39,000.00 in benefits for Social Security and disability

retirement, and Social Security pays benefits on his son

double or triple the amount of child support that the

claimant previously paid.  

While there was testimony and medical records presented

regarding the claimant experiencing anxiety and sitting

around mostly hurting, I note that the claimant is currently
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engaged in a hunting lease.  He has also been fishing five

or six times between February 3, 2010, and July 15, 2010. 

He has been dating Ms. Russette steadily since August of

2009.  He goes out to eat with his friend, Mr. Pickett, once

or twice per week, and he came to the hearing on July 15,

2010, with a dark tan which he attributed to being in Ms.

Pickett’s pool with his children.  To the extent that the

claimant presented testimony from witnesses that he either

cannot or does not drive, I find credible a jury’s

determination that the claimant was driving his truck on

Sunday, July 27, 2008, and I note that there were several

young people in the truck at the time a State Trooper

observed the claimant driving.

In light of the claimant’s relatively young age, his

high school education, the lack of any medical restrictions

on use of his shoulders in the record, the lack of any

indications of muscle atrophy or muscle spasms documented in

the medical record to corroborate his pain complaints, and

the current nature and extent of his social and recreational

activities documented in the record, the claimant has failed

on this record to persuade this examiner that he is so

incapacitated by his shoulder injuries that he is unable to

earn a meaningful wage in any employment.

However, I also note that the claimant was earning

approximately $85,000.00 per year before his injuries, and

has a work history involving physical labor including tire
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production at Cooper Tire’s plant, installing duct work for

Central Heat and Air and farm work.  He has documented loss

of motion and loss of strength in each shoulder.  These

deficits equate to a combined impairment of 38% to the body

as a whole which is not in dispute, and which has been

accepted and paid.  I am also persuaded by Mr. White’s

testimony that the claimant’s starting wages would be

between $7.00 per hour and $12.00 per hour if he were to

return to work at his current education level.  

After considering the claimant’s age, education, work

experience, the nature and extent of his compensable

injuries and impairments, and all other relevant factors, I

find that the claimant has sustained a 30% impairment to his

wage earning capacity from his compensable shoulder injuries

in excess of the 38% permanent anatomical impairment

accepted and paid by the respondents.

Dr. Hasan appears to have assigned symmetrical

bilateral strength loss in the claimant’s shoulders (27%

impairment to each shoulder) in assigning his overall

permanent anatomical impairment rating. Dr. Hasan also

determined a 14% right shoulder impairment due to loss of

motion and a similar but somewhat less rating of 8%

impairment due to loss of motion to the left shoulder.  In

light of the similar overall impairments assigned to each

shoulder, and the lack of any more compelling evidence to

establish the appropriate apportionment, I find that the
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claimant’s 30% wage loss shall be apportioned 15% for the

2006 right shoulder injury and 15% for the 2007 left

shoulder injury.  

I also find that the claimant has established by a

preponderance of the evidence that his bilateral compensable

shoulder injuries are the major cause of the 30% disability

awarded herein.  In this regard, I note that no physician

has indicated that the claimant’s shoulder injuries, his

need for shoulder surgeries, his shoulder strength deficits,

his shoulder range-of-motion deficits or his shoulder pain

are in any way related to his prior back injury and fusion

surgery, his preexisting sinusitis, his hypogonadism, his

prior weightlifting, or his prior use of steroids and/or

testosterone for weightlifting.  While the claimant

apparently has some symptoms associated with his back injury

and a knee condition, neither condition has been

demonstrated to previously impair the claimant’s work at

Cooper Tire prior to his compensable shoulder injuries.  

I also recognize that Dr. Richter’s August 15, 2003,

medical report indicates that the claimant was at that time

diagnosed with a right shoulder tendinitis, and Dr. Smolarz’

December 14, 2006, report indicates that the claimant at

that time had been experiencing right shoulder pain for

about a year.  Nevertheless, neither the claimant’s

diagnostic test results or his physicians’ reports after the

right shoulder injury in December of 2006 attribute either
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the claimant’s shoulder abnormalities or his need for

surgery to any type of condition which preexisted the

admittedly compensable right shoulder injury that he

sustained in December of 2006.  As indicated by the parties’

stipulations, the respondent accepted and paid benefits for

both his shoulder surgeries and for the impairment assigned

thereafter by Dr. Hasan.  On this record, the claimant has

established that his compensable shoulder injuries are the

major cause of the disability associated with his shoulder

injuries awarded herein.

Issue 3: Correct Compensation Rate For Wage Loss Awarded

In Montgomery v. Delta Airlines, 31 Ark. App. 203, 791

S.W.2d 716 (1990), the Arkansas Court of Appeals construed

the language of Arkansas Code Annotated Section 11-9-501 and

11-9-518 such that an injured workers’ compensation is

computed on the average weekly wage earned by the worker on

the date of the accident, but the workers’ maximum benefit

rate is the maximum benefit rate in effect at the time his

disability occurred. Disability is defined by statute to

mean “incapacity because of injury to earn, in the same or

any other employment, the wages which the employee was

receiving at the time of the injury.”

If the Court’s reasoning in Montgomery applied to the

evidence in the present case, I would conclude that both the

permanent disability for the claimant’s 2006 injury and for

his 2007 injury should be paid at the maximum rates in
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effect for 2007 since (1) the evidence seems clear that the

claimant did not experience any loss of earnings (i.e.,

disability) for his 2006 right shoulder injury until he

sustained his left shoulder injury in early 2007, and (2)

the parties have stipulated that the claimant’s average

weekly wage for the 2006 injury would entitle him to the

maximum rates in effect for 2007.

However, my research indicates that the Court’s

reasoning in Montgomery was based in relevant part on an

interpretation of the provisions of Ark. Stat. Ann. § 81-

1310(a)(B)(Supp. 1985) which provided “For a disability

occurring on or after March 1, 1982, the maximum weekly

benefits payable shall be One Hundred Fifty-Four Dollars

($154).”  It was from this language that the Court

interpreted that the maximum weekly benefit rate is

determined by the date the disability first occurs, not by

the date that the accident occurs.  

However, it appears that the Legislature changed the

relevant language in the provision on the maximum weekly

benefit rate beginning with Act 10 of 1986 (2nd Ex. Sess.)

and in their amendments thereafter.  The relevant statutory

language in Arkansas Code Annotated Section 11-9-

501(b)(4)(Repl. 2002) now provides “For a disability or

death which results from an injury occurring during a

calendar year beginning on or after January 1, 1996, the

maximum weekly benefit payable shall be ....”  In light of
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the Legislature’s addition of the italicized language, I

interpret that, unlike in 1982, the maximum benefit rate is

now to be determined by the calendar year when the injury

occurs, rather than the calendar year when the disability

first occurs.

Consequently, I find that the permanent disability

awarded herein for the claimant’s 2006 right shoulder injury 

shall be paid at the maximum rate in effect for 2006 and the

permanent disability awarded herein for the claimant’s 2007

left shoulder injury shall be paid at the maximum rate in

effect for 2007, as Respondent No. 1 has previously done

with other indemnity payments in these claims.

I note that the parties have reserved all issues

regarding how those payments are potentially affected under

Arkansas Code Annotated Section 11-9-411 by the claimant’s

prior receipt of disability retirement benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant, Timmy Hensley, was an employee of
Cooper Tire & Rubber Company on December 12, 2006.

2. The claimant, Timmy Hensley, was an employee of
Cooper Tire & Rubber Company on January 9, 2007.

3. Respondent No. 1 accepted the claimant's shoulder
claims and has paid, and continues to pay,
extensive benefits in relation thereto.

4. Dr. Hasan determined that claimant was at MMI with
regard to his left shoulder on August 25, 2008.

5. Dr. Hasan determined that claimant was at MMI with
regard to his right shoulder on December 15, 2008.
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6. The claimant has sustained a 38% impairment rated
to the whole body.

7. Respondent No. 1 has controverted all permanent
disability benefits in excess of the 38% rate to
the whole body.

8. The claimant earned an average weekly wage at the
time of his injury on December 12, 2006,
sufficient to entitle him to the maximum
compensation rates for 2006.

9. The claimant earned an average weekly wage at the
time of his injury on December 12, 2006,
sufficient to entitle him to the maximum
compensation rates for 2007.

10. The claimant earned an average weekly wage at the
time of his injury on January 9, 2007, sufficient
to entitle him to the maximum compensation rates
for 2007.

11. The claimant is entitled to benefits for a 30%
decrease in his wage earning capacity attributable
to his compensable bilateral shoulder injuries. Of
that 30% decrease, 15% is hereby apportioned to
the claimant’s 2006 right shoulder injury and 15%
is apportioned to the claimant’s 2007 left
shoulder injury for purposes of determining the
appropriate compensation rate.

AWARD

Respondent No. 1 is directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).
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The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by Respondent No. 1 in accordance with Ark. Code Ann. § 11-

9-715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002).  By

agreement of the parties, and Mr. Greg Giles, Mr. Davis’

attorney’s fee is subject to payment of an attorney’s lien

previously filed by Attorney Greg Giles.  Mr. Davis is

directed to satisfy Mr. Giles’ demand out of a check for

attorney’s fees which Respondent No. 1 shall make payable

solely to Mr. Davis, as per the agreement of the parties at

the conclusion of the hearing.  (T. 169)

Respondent No. 1 is directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing. 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


