
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F603734

CAROLYN J. HAYES, EMPLOYEE CLAIMANT

WAL-MART ASSOCIATES, INC., 
SELF-INSURED EMPLOYER RESPONDENT

CLAIMS MANAGEMENT, INC.,
INSURANCE CARRIER/TPA RESPONDENT

OPINION AND ORDER OF DISMISSAL WITHOUT PREJUDICE
FILED JULY 21, 2010

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL on July 8, 2010, in El Dorado, Union County,
Arkansas.

The unrepresented claimant did not appear.

The respondents were represented by HONORABLE CURTIS NEBBEN,
Attorney at Law, Fayetteville, Arkansas.

STATEMENT OF THE CASE

This matter comes on for consideration of the

respondent’s motion to dismiss for failure to prosecute.  A

hearing was conducted in this matter on July 8, 2010, in

El Dorado, Arkansas.  The respondents were represented by

Attorney Curtis Nebben.  The claimant did not appear at the

hearing.  The record consists of the transcript of the

July 8, 2010, hearing and the exhibits contained therein.

DISCUSSION

Background

This claim for additional benefits arose out of an

injury sustained on December 1, 2005.  According to a Form 4
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in the hearing record, Wal-Mart closed their file on this

injury on or about May 9, 2008, after paying approximately

$17,234 in benefits.  (Comm. Exh. 1 p. 37)

On or about October 30, 2008, the claimant contacted

Pat Hannah at the Commission’s Medical Cost Containment

Division to request a change of physician.  The claimant’s

authorized treating physician was changed from Dr. Robert

Matthias to Dr. Robert Lumsden on December 3, 2008.  (Comm.

Exh. 1 p. 42)

On August 31, 2009, the Clerk of the Commission

received a letter from the claimant requesting a hearing for

additional benefits. (Comm. Exh. 1 p. 49) This case was

first referred to the Adjudication Division on September 24,

2009.  (Comm. Exh. 1 p. 35) On September 25, 2009, my office

sent a prehearing questionnaire to the claimant with a cover

letter.  (Comm. Exh. 1 p. 25) When the claimant did not

complete the questionnaire, on October 16, 2009, my

assistant sent a letter to the claimant advising her that

this case would be returned to the Commission’s general

files if Ms. Hayes did not submit a prehearing filing within

seven days.  (Comm. Exh. 1 p. 24) On October 23, 2009, my

office mailed a letter to both parties advising them that

this case was being returned to general files since Ms.
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Hayes did not file a prehearing information filing.  (Comm.

Exh. 1 p. 25)

The next filing in this case was the respondent’s

motion to dismiss filed on March 11, 2010, by Mr. Nebben. 

(Comm. Exh. 1 p. 19) I sent Ms. Hayes a certified letter

dated March 16, 2010, requesting any response to the motion

to dismiss within fifteen days.  (Comm. Exh. 1 p. 18)

Terrance Hayes signed for my certified letter on March 17,

2010.  (Comm. Exh. 1 p. 17)

When Ms. Hayes did not respond to my request for a

response, my assistant telephoned Ms. Hayes in order to set

a hearing date and time on the respondent’s motion to

dismiss.  However, during that telephone conversation on

April 7, 2010, Ms. Hayes advised my assistant that Ms. Hayes

did not want her case dismissed.  (Comm. Exh. 1 p. 8)

Under these circumstances, on April 7, 2010, my office

mailed Ms. Hayes another prehearing questionnaire with

instructions to complete the document and file her answers

within 20 days, and in my letter I scheduled a prehearing

telephone conference for May 17, 2010, at 10:30 a.m.  (Comm.

Exh. 1 p. 8) Rather than providing answers to the questions

in my questionnaire, Ms. Hayes sent me a letter advising me

that she knows that she will never get the justice that she
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deserves and advising me to “do what yall need to do.”

(Comm. Exh. 1 p. 7) When I attempted to telephone Ms. Hayes

on May 17, 2010, at 10:30 a.m., she did not answer the

telephone.  (Comm. Exh. 1 p.4)

I then sent the parties a notice of hearing by

certified mail on May 18, 2010, scheduling a hearing on the

respondent’s motion to dismiss for June 10, 2010.  (Comm.

Exh. 1 p. 5) Carolyn Hayes signed for my certified letter on

May 19, 2010.  (Comm. Exh. 1 p. 3)

On June 7, 2010, I postponed the hearing until July 8,

2010, at 1:15 p.m.  (Comm. Exh. 1 p. 2) Carolyn Hayes signed

for that certified letter on June 8, 2010.  (Comm. Exh. 1 p.

1)  Ms. Hayes did not appear at the hearing I held on July

8, 2010.  (T. 7)  

Issue 1: Reasonable Notice To All Parties

Commission Rule 099.13 provides in part:

Upon meritorious application to the Commission
from either party in an action pending before the
Commission, requesting that the claim be dismissed
for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order
dismissing the claim for want of prosecution.

In the present case, I find that all parties had

reasonable notice of the pending motion to dismiss and the
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hearing set thereon.  Attorney Curt Nebben appeared at the

hearing on behalf of the respondent.

Although Ms. Hayes did not appear at the hearing, I

note that the cover letter to the respondent’s motion

indicates that the motion was mailed to Ms. Hayes at the

same address where I mailed my certified letters.  Ms.

Hayes’ conversation with my assistant indicates that Ms.

Hayes was aware of the nature of the motion, and Ms. Hayes’

signature on June 8, 2010, for my certified letter mailed on

June 7, 2010, persuades me that Ms. Hayes had reasonable

notice of the motion to dismiss and reasonable notice of the

hearing set to address that motion.

Issue 2: Dismissal For Failure To Prosecute

I find on this record that the claimant has failed or

refused to prosecute her claim.  As documented herein, Ms.

Hayes has failed or refused to answer a prehearing

questionnaire that I mailed to her both before and after she

objected to the respondent’s pending motion to dismiss.  She

did not appear at the hearing on the motion to dismiss, and

she did not participate in the telephone conference that I

scheduled after she objected to my assistant to the

respondent’s motion to dismiss. Consequently, I find that

the respondent’s pending motion to dismiss should be, and
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hereby is, granted.  This dismissal shall be without

prejudice to refiling within the appropriate limitations

period.

ORDER

For the reasons discussed herein, this claim is hereby

dismissed.  This dismissal shall be without prejudice to

refiling within the applicable limitations period.

IT IS SO ORDERED.  

__________________________
MARK CHURCHWELL
Administrative Law Judge


