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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F612403

ROBERT HAVERFIELD,
EMPLOYEE CLAIMANT

O’REILLY AUTOMOTIVE, INC.,                                     
EMPLOYER                                          RESPONDENT NO.1 
                                                                  
GALLAGHER BASSETT,
INSURANCE CARRIER/TPA                             RESPONDENT NO.1 

SECOND INJURY FUND                                RESPONDENT NO.2 
       

OPINION FILED JUNE 10, 2010 

A hearing was held before Administrative Law Judge Chandra Hicks, 
in Mountain Home, Baxter County, Arkansas.

The Claimant was represented by The Honorable Frederick S. “Rick”
Spencer, Attorney at Law, Mountain Home, Arkansas.      

Respondents no. 1 were represented by The Honorable Curtis
Nebben, Attorney at Law, Fayetteville, Arkansas.

Respondent no. 2 represented by The Honorable Christy King,
Attorney at Law, Little Rock, Arkansas.  Ms. King waived
participation in the hearing.   

                                        STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on April 21,

2010, in Mountain Home, Arkansas.  A Prehearing Telephone

Conference was held in this matter on February 22, 2010.  A

Prehearing Order was entered on that same day.  This prehearing

order set forth the stipulations offered by the parties, their

contentions, and the issues to be litigated.

     The following stipulations were submitted by the parties,
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either pursuant to the Prehearing Order or at the start of 

the hearing, as the following stipulations are hereby accepted: 

    1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

    2.  The employee-employer-insurance carrier relationship

existed on or about April 5, 2005, and at all relevant times.

    3.  The claimant sustained a compensable injury to his lower

back.

    4.  The claimant was assigned an impairment rating of 10% to

the body as a whole, which has been accepted by respondents no.

1.

    5.  The claimant reached maximum medical improvement and the

end of his healing period on March 26, 2007.

    6.  This claim for additional benefits, permanent and total

disability/wage-loss benefits has been controverted by

respondents no. 1.

    7.  At the time of the hearing, respondents no. 1 and the

claimant stipulated that the claimant’s average weekly wage at

the time of his injury was $330.97, and that his temporary total

disability rate is $221.00 and his permanent partial disability

rate is $166.00. (However, respondent no. 2 disagrees with this

proposed stipulation and has requested that a finding be made

concerning this matter).

     By agreement of the parties, the issues to be litigated at the
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hearing were as follows:

    1.  Constitutional issues.

    2.  Claimant’s entitlement to permanent and total disability 

benefits, or in the alternative entitlement to wage-loss 

disability.

    3.  Claimant’s entitlement to additional reasonable and 

necessary benefits, in the form of pain management.

    4.  The claimant’s average weekly wage.  

    5.  Remaining portion of permanent partial disability owed.

At the hearing, respondents no. 1 conceded that the claimant was

underpaid in permanent partial disability benefits in the amount of

$664.00. 

    6.  Controverted attorney‘s fees.

    The parties’ contentions are set out in their response 

to the Prehearing Questionnaire, and are hereby incorporated herein

by reference.

    The record consists of the April 21, 2010 hearing transcript, 

the exhibits contained therein, and Claimant’s Motion to Recuse

and Brief, have been blue-backed, and are incorporated by

reference into the same, namely as, Claimant’s Exhibit No. 4. 

Also, respondents no. 1's letter of April 23, 2010 has been blue-

back and marked as Commission’s Exhibit No. 2, as it is

incorporated into the hearing transcript by reference.    

     The following witnesses testified at the hearing: the
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claimant and Susan Haverfield. 

                           DISCUSSION

     The claimant, age 72, sustained an admittedly compensable

back on April 5, 2005.  At the hearing, he testified that he has

a high school diploma.  The claimant worked for the respondent-

employer as a delivery man.  He admitted to having been a banker

in Fairbanks, Alaska for some 26 years, from which he has since

retired.  

     After retiring from the banking business, the claimant moved

to Arkansas to take care of his parents.

     While working in the banking business, the claimant worked

as president and manager.  Immediately following his retirement,

the claimant worked for Smith Security, as an armed guard. 

According to the claimant, in this position, he drove around with

bank personnel, stocking money in the ATM machines, and he did

night patrol.  He denied having to do any lifting in this

position.  The claimant worked as a security guard for one year.  

     The claimant testified that he had worked for O’Reilly’s

some eight years when his April 5, 2005 injury occurred.

     He testified:

Q. Okay.  And, if you would, tell us what your job
entailed.  What were you required to do working for
O'Reilly?

A.   I was what they call a delivery specialist.  I
delivered parts to the mechanics in auto shops, all kinds of
parts from headlights to crank shafts, batteries,
generators.  Just any and every part there is in an
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automobile.

Q. Okay.  What would be the heaviest thing you lift doing
that job?

A.   Those big batteries.

Q. How much did they weigh?

A. Sir, somewhere between 45 and 50 pounds, 55 pounds.

Q. What kind of batteries are they?

A. Those were for golf carts.

Q. Okay.

A. And other type of small carts.

Q. All right.  Tell us what happened on April the 5th of
2005.  I guess it would be about five years ago.  What
happened?

A. Yes, sir.  I went in at regular time, got there about
6:30, and, about 7:00, I was working at the delivery, where
all the parts are put up, and I was checking some parts
underneath the bench, and I kind of leaned back and leaned
to the side and I hollered and the man that was on the --
Jake was there on the phone, he turned around, and he said,
"What's wrong?"  I said, "Man, I'm hurting."  He said, "Sit
down."  So I sat down a few minutes, and I got up, I said,
"I'm fine."  I went on working and started my deliveries,
and my first order was to deliver, among other things, these
three big batteries.  I got two in the truck and I could not
get the third in and my -- the manager walked by, Bobby
Smith, and I said, "Bobby, can you help me put the battery
in?  I just can't get it."  He picked it up, put it in the
truck, and I took off on my deliveries.  About halfway
through, the pain was so severe that I had to turn around
and come back to the shop, and I was walking up to the --
Jake and two other people, a young lady, Liz, and the branch
manager, Bobby Smith, I was going to tell them I didn't feel
good and I wanted to go home.  The next thing I remember, I
must have passed out.  I was in a chair.  They had cold
towels wrapped on me and the branch manager, Bobby Smith,
says, "I'm taking you to the hospital."  And he took me to
the emergency room.  
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Q. All right.  Was this the same day that you had the
initial injury, that you were lifting the batteries into
your truck?

A. Yes, sir.

Q. Okay.  And you went to the emergency room?

     During his emergency visit, the claimant underwent x-rays

and was given some pain pills.  According to the claimant, his

employer directed him to seek treatment from Dr. Lonnie Robinson. 

The claimant admitted to being referred to a neurosurgeon, Dr.

Scott Schlesinger.  The claimant’s pain grew worse and worse.  As

a result, they sent him to Dr. Crabtree.  

     Ultimately, the claimant saw Dr. Scarrow at St. John’s

Spinal Center.  Dr. Scarrow performed back surgery on November 3,

2006. 

     The claimant testified that about a month after his surgery,

he regained control of his left leg and felt well.  However, he

testified that after he went back to work, the pain came back and

he got worse and worse.  He returned to work the middle of

January and worked until the end of April.  The claimant agreed

that was unable to work due to pain.

     He has not work since April 2007.  With respect to a typical

day, the claimant testified:

Q. Tell the Judge on a typical average day, is the pain in
the back a periodic pain or is it come-and-go, you know,
come-and-go periodic, or is it all the time?

A. It's to a point that I'm just -- I'm almost pain every
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day now, discomfort, I cannot sit on wood chairs or a metal
chair.  I have to have a cushion and even in the evening
sleeping.  I had to finally buy a medical recliner where
when I sit I could elevate it by motor all the way down to
help me lay down, get comfortable, get in certain positions
where I can tolerate it.

Q. Is the pain that you have just a mild pain?  Is it
moderate?  Is it severe?  Can you describe what you're
talking about on a typical average day with the low back
pain?

A. Just -- sometimes, it just -- just discomfort.  It's
real bad irritating and, some days, it's -- I was going to
say it hits a nine, eight, nine, where I'll go break down
and take a pill.

Q. So how many total -- what percentage of the days are
you having the severe pain that you've just indicated?  In
other words, is it just a 10% of the day?  Is it most of the
day?  Is it -- can you give us some kind of percentage or
some kind of idea in terms of hours, how much of the day
you're going to have severe pain, typical, average day?

A. Real severe, probably half the day.  The other part of
the day, I can control it by getting in the chair, sitting
or elevating this electric chair to where I can get some
rest, take a nap.

Q.  Do you sleep good at night?

A. No, sir.

Q. What's it like for you -- what's your typical habits?  
What did you do last night, just to get an example?

A. I was up almost all night, last night.

Q. Is that typical for you?

A. Half the week, yes, sir.  I didn't take a pain pill,
though.   

Q. I'm sorry?

A. I didn't take a pain pill because I would not be able
to function today.
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     As of the date of the hearing, the claimant was taking

Tylenol, Darvocet, Hydrocodone, Neurontin for his symptoms

resulting from his compensable back injury.  He testified:

Q. You're asking that the Commission approve the pain
medicines, including the Neurontin, for the pain that you're
having; is that correct?

A. Yes, sir.

Q. And you're not getting it paid for now; is that right?

A. No, sir.

Q. You're also asking that you continue to be allowed to
see Dr. Tuck from time to time; is that right?

A. Yes, sir.

Q. She told you in her letter that she's going to need --
you need ongoing care; is that right?

A. Yes, sir.

     The claimant agreed that he has back pain that goes down the

sciatic nerve into his left leg.  According to the claimant, he

sits in his medical recliner about sixty percent of the time

during the day.  He testified that he is able to sit at the

computer for about forty-five minutes.  The claimant further

explained that he purchased this special chair for this back

because it has a built in lumbar support.   

     He is able to walk around outside in the garage, just

walking around piddling.  The claimant is able to do some yard

work, while taking a break about every fifteen-minutes, using his

riding lawnmower.  He testified that he has to hire someone to do
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the raking during the last week.  However, he next testified that

he has to hire people from time to time to come out and mow for

him.  The claimant admitted that he does his own yard work fifty

percent of the time now.

    The claimant is able to do some housework, such as wash the

dishes, and some vacuuming.  He testified that on an average

typical day, he is productive only twenty percent of the time.    

   Specifically, he testified:

Q. What's the longest in that one or two hours that you
can do something on a sustained basis?  In other words, the
longest period that you can stay at a task without any
interruptions before you have to take a break?

A. Sitting at the computer in a chair.

Q. And that's how long?

A. Forty-five minutes.
 
     He admitted that since his operation, there have been days 

wherein he felt like he had no pain.  According to the claimant,

this stopped within the last three months or longer.  The

claimant specifically testified that he has been in almost

constant pain during the last three months.               

     The claimant testified that before his injury, he was able

to work six, seven, eight hours outside in the lawn, but now he

is unable to garden.  He testified that since his injury, he is

also unable to do activities that he once enjoyed while living in

Alaska, such as bear hunting, climbing mountains, and sheep

hunting.  According to the claimant, he takes three or four naps
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during the day, which usually last ten or fifteen minutes, in

order to take the pressure off of his back.  

     He admitted to being in the United States Air Force.  The

claimant worked as a refueler.  According to the claimant, he was

a system crew on a tanker, wherein he flew with the plane and

fixed anything that went wrong with the plane.  He also refueled

jets while they were in the air.  The claimant admitted that he

was honorably discharge from the Air Force.

     The claimant admitted that about three years into his job at

O’Reilly’s, he was involved in a motor vehicle accident, which

occurred in 2000.  He denied any lasting problems from this

accident.  Specifically, the claimant testified:

Q. What problems did you have on a temporary basis then,
if any?

A. Trying to remember.  It was my -- I got rear-ended and
it was my neck and they had to do some nerve tests on my
leg.

Q. Okay.  How long were you in pain from that motor
vehicle accident?

A. Oh, not long at all, sir.

Q. Okay.

A. I can't give you an exact day, sir, weeks.

Q. All right.  Did you miss any time from O'Reilly's as a
result of that motor vehicle accident?

A. Just the day it happened.

Q. All right.

A. In fact, I went to work that morning and worked awhile
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and then I finally told my boss that I had to go see a
doctor because I was starting to hurt, but that was the only
day I missed.

Q. That was the day it happened?

A. The day it happened, yes, sir.

Q. All right.  And how long did that pain last, if you
recall?

A.  Not long.  It must have been a very short time, I don't
remember, sir.

     The claimant agreed that he has done the calculations and he

believes that he is owed $664.00, in permanent partial disability

benefits.  

     He gave the claimant following explanation of some of his

other daily activities:

Q. Okay.  What do you typically do to occupy your time? 
You said about 45 minutes, you look at a computer.  Are you
just doing email, things of that sort?

A. No.  I'm a volunteer -- I belong to the Coast Guard,
the United States Coast Guard Auxiliary, the civilian
component of the Coast Guard.  I volunteer my time to them
and I do entry work for them on the computer for the
Auxiliary.  

Q. It's just inputting data, things of that sort?

A. I input all the missions for southern Missouri and
northern Arkansas in the computer, into the main computer in
Virginia.

Q. Okay.  That's about 45 minutes a day?

A. No.  The 45 minutes a day, the 45 minutes is the amount
of time I can stay in that chair at one time now.  Off and
on, I probably spend three hours, maybe four hours on a real
busy day inputting for them, answering emails for them.

Q. Okay.
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A. Research work for them in manuals.

Q.  Are you paid anything?

A. No, sir.

Q. Just, you do it volunteer?

A. I do it as a volunteer, yes.

Q. Okay.  Can you do it as you can?  I mean, are you under 
     any kind of deadlines or anything of that sort?  Can you     
     just --

A. I can do it as -- the only deadline I have is printing
out reports on the last day of the month, two reports, which
take probably 15 minutes to run.

     On cross examination, the claimant denied that his age of

seventy-two has anything to do with his loss of strength.  

     The claimant admitted to undergoing the vocational

evaluation with Mr. Robert White.  According to the claimant,

this evaluation was done in his attorney’s office, and it took

about an hour for it to be completed.  

     Upon being questioned about his truthfulness regarding his

ability to return to work in the local economy described as

Mountain Home/Baxter County, Arkansas, the claimant testified

that he answered all of the questions truthfully to the best of

his knowledge.  The claimant agreed that Mr. White asked for his

entire job history.  According to the claimant, he told him his

entire job history after he got of the Air Force.  He did not

recall being asked the extent of his education, nor did he recall

telling Mr. White the entire extent of his education.
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     He admitted to having obtained his GED while in the Air

Force.  The claimant also admitted to having completed the tenth

grade.  In fact, the claimant agreed that he has eighteen to

twenty years of education, and has attended college.

     The claimant testified:

Q. You've gone to colleges, haven't you?

A. Three.

Q. And tell us what colleges you've gone to, sir.

A. I went to the University of Indiana -- I started the
University of Georgia in Athens, Georgia.  I took financial
management courses.  I went to the -- that was a two-year
course.  I went to the University of Indiana at Bloomington,
Indiana.  I took management, financial courses.  I wrote a
thesis on finance in mobile home lending, which I received -
- I was one of 100 people that was accepted and received my
key there.

Q. I'm sorry.  Your what?

A. The key.  It's called the key.  It's a little key I
got.

Q. Because you don't have a formal undergraduate degree,
do you?

A. No, I don't.

Q. But this is some key for completing this project or
course of study?

A. It was the United States Banking Savings and Loan
Institute sponsored the courses.  That was a three-year
course.  And I went to the University of Alaska off and on
as my job permitted.

Q. Okay.  Now, concerning your job, once you got out of
the Air Force, what was the first job you had?

A. When I got out of the Air Force, Winn Dixie Warehouse
in Florida.
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Q. Okay.  What did you do there?

A. I was a night supervisor on the loading dock.

Q. Okay.  And from Winn Dixie Warehouse, where did you go,
sir?

A. I went to Alaska.

Q. Okay.  And when you went to Alaska, what kind of work
did you get into?

A. Banking.

Q. Okay.  And how many years were you in banking in
Alaska?

A. Twenty-six.

Q. Twenty-six years; is that right?

A. Yes.

Q. And you started an entry level position, correct?

A. Yes, sir.

Q. And at the end of your career, what was your position
at the bank?

A. I was the President and Manager.

Q. You had worked yourself all the way up to the top,
hadn't you?

A. Yes, sir.

Q. Okay.  How many years were you the President of the
bank?

A. Four or five, maybe six.

Q. And why did you, in fact, leave the bank?

A. My -- my parents needed help and I was single, and I
was to a point, I was fed up with the federal regulation,
deregulation of the banking system.  I just -- I thought it
was -- it wasn't good.
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Q. And you were proven to be right.  But your parents
lived in Arkansas; isn't that right?

A. That is correct, sir.

     The claimant agreed that he essentially worked himself all

the way up through the bank from entry level to president.  The

claimant further agreed that he pretty well knew all aspects of

banking.  However, the claimant did know why Mr. White did not

include anything about his banking work experience in his report. 

     He testified:

Q. Do you know why Mr. White did not include in his report 
-- do you have knowledge why he did not include in his
report anything about your banking work experience?

A. No, sir, I don't know why.

Q. Okay.  In determining whether you can work and what
transferrable skills you have, don't you think that would be
important that someone know that you had banking experience
from entry level all the way up to a president?

A. I guess so.

Q. You guess so.  I mean, you know about at least the
process for making loans; is that correct?

A. Yes, sir.

Q. You know what it takes to go out and attract customers,
marketing, personnel issues.  You are familiar with all
that, aren't you?

A. Yes, sir.

Q. Okay.  And so if you were looking to see what skills
Mr. Haverfield had to go out and find a job, don't you think
that it'd be important to know what those skills are in
determining what jobs are available for you in this
community?

A. Yes, sir.
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Q. Okay.  And, then, also, do you have any information why
he only stated in his report that you have ten grades of
formal education and you got your GED in the Air Force but
says nothing about your college education?

A. I don't know why he didn't put that in.

Q. Don't you think if you were assessing whether someone -
- their employability, it would be important to know all the
financial education you have, three some years with a thesis
in finance from the University of Indiana at Bloomington?

A. I imagine so.

Q. So would I.  But you have no idea why that's not in Mr.
White's report?

A. No, sir.

     The claimant admitted that after he got out of the banking

business, he went to work for a security service, Smith Security,

in Alaska.  He admitted to having a motor vehicle accident while

working for Smith Security.  The claimant agreed that he

sustained an injury, for which benefits workers’ compensation

benefits were paid.  According to the claimant, he was hit on the

driver’s side, which resulted in injuries to his left shoulder

and rib cage(a broken rib or two).  The claimant did not recall

the amount of his settlement for this claim.

     He did not recall being treated for a back condition going

back to at least 2000.  Nor did he recall Dr. McBribe ordering an

MRI of the lumbar spine in the fall of 2000.  However, he did not

dispute this if there was a medical record in evidence of an MRI

report dated October 11, 2000.  

     The claimant admitted that he has not hunted since his move
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to Mountain Home, some twenty-two, twenty-one years ago. He

admitted that he does a little fishing.  The claimant denied

having done any fishing in 2009 or 2010.  However, he admitted

that since his April 5, 2005 injury, he might have had a pole

over the side of the boat, but he has not gone down the stream to

fish or any day long fishing.      

     Although the claimant admitted to inputting data into the

computer for the Coast Guard, he denied being a “high tech

computer man.”  He admitted that he helps to teach classes for

the Coast Guard in addition to his computer work for them.  The

claimant admitted that he teaches others how to input the

information, how to get the reports out and how to read them. 

According to the claimant, he teaches these classes once or twice

a year.  The teaching sites vary, Joliet, Illinois, St Louis.  

     The claimant admitted that he has also taught safe boating

classes, once or twice a year.  He testified:

     Q. Where do you teach those at?

A. We were doing them at the VA office right here in town,
but since George Pastova (phonetic) passed away, we're going
to be doing them in Lakeview City Hall in the Chambers
there.

Q. And when you do the boat safety classes, how long do
those last?

A. That's a four-hour class for two days.

Q. So that's eight hours of class work?

A. It's a total eight hours, yes.
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Q. And how much of that eight hours are you actually
teaching?

A. Probably a half hour and then another instructor takes
over.  We rotate.  We try to have at least three instructors
in a class.

Q. So that you each do a half hour at a time and after
each one does a half hour, then you start the rotation
again, sir?

A. Yes, sir.

Q. And when you're teaching, are you on your feet?

A. When I teach, I'm on my feet.

Q. Okay.  Any other volunteering that you do, sir?

A. No, sir.

     The claimant denied that he is currently drawing

unemployment benefits.  However, he did admit to having drawn

unemployment benefits after April 5, 2005.  The claimant could

not recall when he started drawing unemployment benefits. 

According to the claimant, he started drawing these benefits

after he left O’Reilly’s.  The claimant testified that he was

told to apply for these benefits by someone from there, but he

could not recall who told him to do so.  

    He admitted to not returning to work for O’Reilly’s after he

went on medical leave.  The claimant admitted that he took

medical leave for about two-and-one half months, after which they 

let him go.  He admitted to applying for unemployment benefits 

after they let him go.  

    The claimant testified:
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Q. Okay.  And when you applied for unemployment benefits,
you signed a form stating that you were ready, willing and
able to work; isn't that correct?

A. That is correct.

Q. Okay.  Now, do you recall when we took your deposition
on January 22nd of 2009 in Mr. Spencer's office?

A. Yes, sir.

Q. Okay.  And at that time, were you still drawing
unemployment benefits?

A. Yes, sir.

Q. And do you recall how long after that deposition, you
continued to draw unemployment benefits?

A. Not very long.  It ended very shortly.

Q. Okay.  How many times have you been back to Alaska
since April 5 of 2005?

A. Once or twice.

Q. Okay.  Did you go in September of 2008?

A. Either 2007 or 2008, one or the other, sir.

Q. Okay.  And you believe that's the only time that you've
gone back to Alaska since your incident at O'Reilly's?

A. Have I been back there?

Q. Yes.  That one time.

A. I thought I was up there twice, sir, but I -- 2008 -- I
don't remember.

Q. Okay.

A. I know I was up there for sure in 2008.

Q. Okay.  And to get to Alaska, you first drive to
Springfield, Missouri, don't you?

A. Yes, sir.
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Q. How long does it take you to drive from your house in
Lakeview until you get to Springfield?

A. Oh, approximately, three to three and a half hours.  I
have to make at least four stops.

Q. Okay.  And then how long is the flight from
Springfield, Missouri to Dallas/Fort Worth?

A. I believe it's a two-hour flight.

Q. Okay.  And then you go from Dallas/Fort Worth to
Seattle; isn't that correct?

A. That is correct.

Q. How long a flight is that?

A. About three, three and a half.

Q. And then from Seattle to Anchorage.

A. About three.

Q. Okay.  Now, have you made any car trips out of state
since April 5 of 2005?

A. Went to Tunica with the neighbors.  He has a big van. 
I could sit in that big long seat in the back.  We went to
Tunica overnight.  I don't recall when, but it was a year
ago or --

Q. It was after your surgery, wasn't it?

A. Oh, yes, sir.

Q. And how long did you spend at Tunica?

A. Just overnight.  We went up -- we stopped in Jonesboro
-- we stopped in Jonesboro to see that Dr. Braden and then
after that, we went on to Tunica, spent the night and came
back the next morning.

Q. Okay.  At Tunica, you played the slot machines; is that
correct?

A. Yes, sir.
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Q. And one of the reasons you played the slot machines,
you can stand and sit at your leisure, can't you?

A. You can do both, yes.

Q. Okay.  And so an activity is tolerable to you as long
as you can sit and stand at your leisure; isn't that
correct?

A. That is correct.

Q. Okay.  And, basically, you could do a job, a sedentary
job, that didn't require a certain amount of lifting as long
as you could sit and stand at your leisure; isn't that
correct?

A. And lay down, yes, sir.

Q. Okay.  Well, you didn't have to lay down to play the
slot machines, did you?

A. No.

     On redirect examination, the claimant admitted that he has

not kept up with the banking laws since 1987.  He agreed that

this is something he would be required to do for him to be able

to do any of these skills again.  The claimant agreed that if he

does not keep on top of the learning curve, the skills that he

has in the banking industry become less and less

important/relevant.  

     Upon being questioned by the Commission, the claimant

testified that when he applied for unemployment benefits, he

represented that he could perform work that did not require him

to lift more than 20 pounds, such as short delivery jobs and

sales work at a furniture store or a store in Wal-Mart. 

According to the claimant, he could perform these job on a part-
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time basis and this is what he represented on his application for

unemployment benefits.

     The claimant admitted that he had two motor vehicle

accident.  He had one while in Alaska, and the other after coming

to Arkansas.  He admitted that with the accident in Alaska, he

sustained injuries to his left shoulder and had two cracked ribs. 

The claimant did not recall injuring his back or having a claim

for his back during this accident.  

     He admitted that after the 2000 accident, he had problems

with his left leg.  According to the claimant, he was rear-ended

while on his way to work.                  

     On redirect examination, the claimant admitted that although

he has gone to college, he does not hold a college degree or an

associates degree.

    The claimant admitted on recross examination that he is

currently drawing Social Security Retirement benefits.  He has

drawn these benefits, for some 10 years.  The claimant admitted

that while working at O’Reilly’s, he worked only part-time,

twenty hours per week.  He admitted that when he was drawing

unemployment benefits and applied for work, the places he checked

did not have openings or were not hiring.

    Upon further questioning by the Commission, the claimant

admitted since drawing unemployment benefits, he has made a few

calls looking for work.  
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    The claimant’s wife, Susan Haverfield, was called as a

witness on behalf of her husband.  According to Mrs. Haverfield,

the claimant has problems sleeping at night.  She also testified

that after spending forty-five minutes in the yard, he can hardly

stand up the next morning.  

    Mrs. Haverfield testified that she does most of the

housework, at least ninety percent of it.

    On cross examination, Mrs. Haverfield admitted that prior to

her husband’s April 5, 2005 accident, she did ninety percent of

the housework.

     A review of the medical evidence of record shows that the

claimant underwent an MRI of the lumbar spine on October 11, 2000

due to back pain with pain radiating down his left leg after a

motor vehicle accident on October 10, 2000.  Dr. Matt Wilson’s

impression was:

1.  Prominent narrowing of the right neural foramina at L5-
S1 from facet hypertrophy predominantly but also to some
degree from concentric disk bulge, which is somewhat greater
to the right.

2.  Mild degenerative disc changes from L2-L3 through L4-L5.

3.  Abdominal aorta appears normal in caliber.

     On November 1, 2000, the claimant underwent evaluation with

Dr. Anthony McBribe due to left leg numbness, following a motor

vehicle accident some two weeks ago.  He assessed the claimant

with “Traction neuritis of the left L5 nerve root.”  Dr. McBribe

assured the claimant that this would resolve spontaneously. 
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    Dr. McBride saw the claimant on December 8, 2000 for follow-

up evaluation of his stretch neuritis of his left leg.  The

claimant’s pain and paresthesias were gone.  However, he noticed

slight weakness in his foot.  His assessment was, “Traction

neuritis, left foot and leg, doing well.” 

     The claimant returned to see Dr. McBride on March 21, 2001

for evaluation of his left sciatica.  His pain was completely

gone.  However, the claimant still had a little bit of steppage

gait when he walked.  Dr. McBribe assessed the claimant with,

“Status post traction neuritis of L5 radiculopathy of the left

leg, resolved with some persistent weakness.”

     On July 19, 2002, the claimant returned to see Dr. McBribe

due to weakness in his leg and occasional tripped while walking. 

His assessment at that time was, “Status post L5 traction

neuritis, left leg, with permanent left leg paresis.”  Dr.

McBribe recommended that the claimant wear an AFO indefinitely,

but he did not recommend surgical intervention.

     The claimant returned to see Dr. McBribe on October 11, 2002

due to leg L5 traction neuritis.  His assessment was, “Persistent

left leg pain and weakness with suspected traction neuritis.” 

Dr. McBribe referred the claimant for a neurology consultation

for nerve conduction studies of his leg to evaluate the function

of his nerves.        

     A nerve conduction study of the claimant’s left lower
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extremity was done on October 17, 2002, with the following

impression:“Essentially normal study of the left lower extremity

with nerve conduction.”

     The claimant first sought emergency treatment for his

compensable back injury on April 5, 2005, from Baxter Regional

Medical Center.  Dr. Melissa Quevillon reported that the claimant

was in normal state of health with no significant back issues or

concerns.  The claimant reported having injured his back while

bending over that morning to lift something from a shelf.  The

claimant reported having lifted and twisted at the same time.  As

a result he developed some sharp pain in his lower back.  The

claimant felt no pops or cracks when this occurred.  Lumbar spine

film showed “some significant osteoarthritic-type changes, but no

fractures.”  Dr. Quevillon’s impression was, “Lumbar strain, 

osteoarthritic spinal changes,” for which she prescribed a

medication regimen.

     Dr. Lonnie Robinson saw the claimant on April 8, 2005 for

follow-up from his emergency room visit of his back complaints. 

His impression was “lumbar strain.”  The claimant continued with

back related symptoms.

    An MRI of the lumbar spine was done April 27, 2005, with the

following impression:

Disc herniations were seen at multiple levels as discussed
above.  The largest was at L3-L4, central and to the left. 
At this level this was especially worsened compared to an
older exam.
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     Dr. Robinson saw the claimant for follow-up care on June 9,

2005.  He noted that the claimant had radicular pain.  Dr.

Robinson wrote, “MRI showed a neuroforaminal impingement disc

herniation that is most likely responsible for his symptoms at

L3, L4.  At this time, the claimant was experiencing numbness in

his left leg and was uncomfortable.  However, the claimant

continued to work at this time on light duty driving a delivery

truck.  His impression was that the claimant needed to be

referred to a neurosurgeon.    

     The claimant underwent a neurosurgical evaluation with Dr.

Scott Schlesinger on June 30, 2005 due to a chief complaint of

back pain.  After reviewing the claimant’s MRI of the lumbar

spine, he agreed with the radiologist’s interpretation. Dr.

Schlesinger stated that the claimant had a disc herniation at L3-

L4 inferiorly migrating on the left with compression of the left

L4 root.  He also stated that the claimant had multilevel

degenerative changes throughout the lumbar spine.  His impression

was that the claimant was doing better and not having sciatica. 

Therefore, he recommended only a lumbar stabilization exercise

program and remain on light duty for four to six weeks.  He

specifically stated that there was nothing to do from a surgical

standpoint at that time.  

     In addition, Dr. Schlesinger noted that the claimant had

suffered a herniated disc, for which he assigned the claimant a
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disability rating in accordance with The American Medical

Association publication Guides to the Evaluation of Permanent

Impairment, 4th Edition, Table 75, page 113 of 5% for the lumbar

spine.  He also opined that the claimant would reach his maximum

medical improvement in about six weeks if things continued to go

his way.                 

    The claimant underwent a therapeutic epidural steroid

injection at L3-L4, with Dr. James Clarke, on November 17, 2005. 

Also, on December 15, 2005 and January 26, 2006, Dr. Clark

performed lumbar epidural steroid injections.

    Dr. H. Mark Crabtree saw the claimant on March 31, 2006 due

to low back pain and left leg pain.  His impression was:

Back pain related to probable L3-4 lumbar injury.  This is a
small abnormality and should not require surgical treatment. 
The patient seems to be tolerating his condition relatively
well.  He does report that with activity that he does have
increased symptoms.  He seems to be fairly satisfied when he
is not working with regard to his level of pain and is able
to tolerate things.

    
Therefore, he recommended that the claimant consider quitting his

job. 

    On July 21, 2006, Dr. Robinson wrote the following letter to

the insurance carrier:

As you see above, I saw Mr. Haverfield on 7-21-2006.  I feel
he is as good as he will ever be regarding his back and work
related injury.  I do not perform disability ratings or
functional capacity evaluations.  If you need one to
determine his level of disability, then I’ll be glad to
refer you to someone.  However, from standpoint, I have
nothing further to offer Mr. Haverfield regarding this,
please feel free to contact me at the clinic.  
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     The claimant underwent evaluation with Dr. Alan Scarrow due

to chronic low back pain and left leg pain on October 2, 2006. 

After having reviewed the claimant’s MRI, Dr. Scarrow stated that

he believed the claimant suffered a herniated disc at L3-4 with

compression of the L4 nerve root.  He therefore suggested

treatment options  which included decompression with an L3 and L4

laminectomy.

    Dr. Scarrow performed “bilateral hemilaminectomy with

decompression of L4 nerve roots, bilateral partial facetectomy,

foraminotomy and excision of hernitated intervertebral disc,” on

November 3, 2006.  The claimant had a preoperative and

postoperative diagnosis of “L4 radiculopathy.” 

     On November 15, 2006, Dr. Scarrow reported that the claimant

was doing remarkably well.  The claimant’s range of motion and

strength of his left lower extremity had improved dramatically

since his peroperative condition.  However, the claimant did have

some weakness and difficulty with balance only because he was

unsure of his left leg, but he was improving every day.  Also, he

was experiencing some cramping and burning.  Therefore, Dr.

Scarrow referred the claimant for four to six weeks of physical

therapy.          

     Per a letter dated December 13, 2006, to the insurance

carrier, Dr. Scarrow reported that the claimant reported back to

him for his second postoperative visit.  At this time, the
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claimant stated that his preoperative symptoms had improved

dramatically, and his low back pain was doing quite well. 

However, he was having a lot of paresthesias in his left lower

extremity, especially around the medial malleolus.  Dr. Scarrow

explained that he had difficulty relating this to the surgery,

since this did not correlate with the L3 or L4 dermatome

distribution, and this may or may not be related to nerve

originating pain.  He gave the claimant a trial of Neurontin. 

Dr. Scarrow wrote that if this failed to work within one month,

they would refer him back to his primary care doctor for further

work up to rule out vascular or other causes of this

hypersensitivity.  

     Dr. Scarrow reported the following on January 10, 2007:

To Whom it May Concern:

I had the opportunity to follow-up with Robert Haverfield. 
As you recall, this a 69 year old (sic) gentleman who
underwent an L3 laminectomy and L3-4 discectomy back on
November 11th (sic).  I am happy to report that Robert is
doing much better.  He is having sensitivity in the feet and
he says he has some difficulty wearing shoes; however, I
thing that these symptoms should continue to improve over
time.  I have filled out the return to work from specifying
his physical limitations.

Thank you once again for consulting us.  Please let us know
if you have any questions or if we can be of further
assistance.

     An independent medical evaluation was performed on claimant

by Terence P. Braden III, D.O., on February 12, 2007.  After

reviewing the claimant’s medical records from Drs. Scarrow,
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Crabtree, Schlesinger, Robinson and McBride, and therapy reports

as well, Dr. Braden recommended that the claimant undergo an MRI

of his lumbosacral spine since he had change in his

symptomatology to his left lower extremity following surgical

intervention.  He also essentially recommended a medication

regimen that included Neurontin and Lyrica, and possibly

Cymbalta. Of course, this would be predicated upon the result of

his MRI scan of his lumbosacral spine.

    The claimant underwent an MRI of the lumbosacral spine with

and without intravenous contrast on February 26, 2007, with the

following impression:

1.  Right-sided changes at the L4-L5 level with laterally
bulging disk that effaces the fat around the existing nerve
root and right neural foraminal narrowing.
2.  Postsurgical changes at the L3-L4 level with posterior
enhancement of the paraspinous muscles status post surgery. 
I certainly cannot exclude infection or inflammation.  This
may be normal postsurgical change, but it has been basically
4 months since the previous surgery, and I would expect this
be fairly healed by now.  A definite seroma or abscess is
not appreciated.  This may well just be healing muscles, but
clinical correlation is recommended.  

     On March 21, 2007, Dr. Scarrow wrote:

I reviewed the MRI of Robert Haverfield and see some
evidence of scar tissue formation around the surgical site
but I do not believe there is any evidence of for infection
here.  As such, I think that there would be no further
surgical intervention necessary for this gentleman.  

     Dr. Braden stated March 26, 2007 that the claimant had

reached maximal medial improvement for the injury that he

reported to have sustained and subsequent surgery.  He also
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stated that the claimant impairment rating as previously been

given had not changed.

     On March 27, 2007, Dr. Braden wrote:

I have been asked to render an opinion on impairment for Mr.
Haverfield for the surgical intervention that he has had in
his subsequent continued symptomatology.

Mr. Haverfield’s impairment based upon the AMA Guides to
Evaluation of Permanent Impairment IV edition would be a 10%
impairment to the whole person.

The above is submitted within a reasonable degree of medical
certainty.

     Dr. Braden wrote the following on April 9, 2007:

I am asked to render an opinion whether Mr. Haverfield can
return to back to his regular work duties without
restrictions.

I reviewed his job description that has been sent to me.  I
think that Mr. Haverfield can perform all of the duties that
have been outline in his job description except for amount
that he is able to lift and to carry.  I think that he would
be able to lift or carry up to 50 pounds, but not over 50
pounds.    

The claimant saw Dr. Robinson on April 27, 2007 due to

intractable pain from his apparent lumbar radiculopathy and

sciatica.  He wrote, “... It is in both hips, radiating from the

right hip down into the right leg.  This is the areas previously

affected by the herniated disc....”  Dr. Robinson noted that the

claimant could barely walk and had in fact had to get a

wheelchair to leave the clinic.  He stated that he felt the

claimant’s subjective complaints of pain were genuine and that he

was having quite a bit of difficulty.  Dr. Robinson stated that
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he did not see how this was not related to his back.  He further

stated that he felt that the claimant needed another opinion from

a different spine specialist and/or a neurologist regarding this

apparent neuropathic-type pain.  His impression was: “1.  Lumbar

radiculopathy.  2.  Sciatica.  3.  Intractable pain.”        

     On April 8, 2008, the claimant saw Dr. Robinson for follow-

up care of his compensable back injury of April 2005.  The

claimant had chronic back pain with lumbar radiculopathy related

to this.  He assessed the claimant with, “1. lumbar

radiculopathy.  2. Chronic back pain.  3. COPD.  4. Dyslipidemia. 

5.  Osteoarthritis.  

     Dr. Robinson continued the claimant’s current medication. 

He ordered a nerve conduction study because the claimant had

persistent unexplained neuropathic pain.  Dr. Robinson further

noted that the claimant had been seen by several physicians on

referral with no obvious etiology or opinion rendered regarding

the pain.    

    The claimant underwent a May 8, 2008 vocational evaluation

with Mr. Robert White.  In this report, he reported that the

claimant that the claimant completed the tenth grade.  Mr. White

further reported that the claimant completed the requirements for

his GED while in the Air Force in 1956.  Regarding the claimant’s

work history, Mr. White reported that the claimant work history

included, that of a delivery driver, stock clerk, and sales
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clerk.  Based on his interview with the claimant, Mr. White did

not believe even part-time work was a reasonable option for the

claimant.  However, he did believe that some type of volunteer

work would be an option for the claimant wherein he could

literally work as he could tolerate an activity and then stop

without any employment consequences, causing schedules to be

upset, deadlines missed, or quota’s not met.

     The claimant underwent evaluation with Dr. Rebecca Barrett-

Tuck on September 2, 2008.  She essentially stated that a portion

of the claimant’s persistent low back pain was related to work

injury the claimant sustained in April 2005.  She opined that the

claimant had reached maximum medical improvement for his injury. 

Dr. Barrett-Tuck stated that she felt his injury had left him

with some impairment as far his ability to work; however she did

not think 100% of his back pain was related to the injury.  She

stated that a portion of it is related to degenerative disc

disease, degenerative joint disease, and normal aging of the

spine.  Dr. Barrett-Tuck wrote:

... I do think that this gentleman can return to part-time
work as he has indicated he would like.  I do not think he
should restrict lifting to 20 pounds or less.  He will need
to look for a job that will allow him to change positions
frequently.  He is not able to sit or stand for long periods
of time.  I do feel that these restrictions are permanent. 
I would recommend the use the TENS that was recommended for
him.  He will need anti-inflammatory medications prn.  May
also have need for pain medications on an intermittent
basis, but I do not think that any specific treatment or
further radiographic investigation is required at this time. 
I appreciate the opportunity to see Mr. Haverfield.  I do
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not anticipate surgical intervention at this time;
therefore, no follow-up appointment has been requested.

She further noted that the claimant found that Neurontin had been

quite effective in relieving the neuritic type pain he is

suffering.  Therefore, she agreed with continuing the Neurontin

as an ongoing treatment, which should be related to his injury.   

     On March 9, 2010, Dr. Rebecca Barrett-Tuck wrote:

To Whom it May Concern:

Robert Haverfield is ap patient of mine and its my belief
within a reasonable degree of medical certainty [51% or
greater] that the injury Robert sustained to his lower back
as he was picking up a batteries (sic) an twisting causing
his preexisting Arthritis(sic) to be permanently exacerbated
which is the cause of his need for Neurotin to help his pain
levels.

                          ADJUDICATION 

A.  Constitutional Issues

     The claimant filed a Motion to Recuse and a Brief in support

of said Motion in this matter with the Commission, challenging,

inter alia, the constitutionality of the provisions of the

Arkansas Workers’ Compensation Act that provide for the

establishment of administrative law judges.  With respect to the

claimant’s Motion for Recusal and the balance of the Motion

pertaining to the constitutional challenges, I find that the

Arkansas Court of Appeals has soundly rejected identical

arguments in Long v. Wal-Mart Stores, Inc., 98 Ark. App. 70, ___

S.W. 3d___(Ark. Ct. App. Feb. 21, 2007), pet. for rev. denied,
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No. 07-268 (Ark. May 3, 2007). 

     Under these circumstances, the claimant’s Motion for Recusal

must be denied, and I find his constitutional challenges to be

without merit.  Accordingly, I find that the Act is therefore 

constitutional.

B.  Average Weekly Wage

     Ark. Code Ann. § 11-9-518 provides:

(a)(1) Compensation shall be computed on the
average weekly wage earned by the employee under the
contract of hire in force at the time of the accident
and in no case shall be computed on less than a
full-time workweek in the employment.

     
                              * * *

(b) Overtime earnings are to be added to the
     regular weekly wages and shall be computed by dividing

the overtime earnings by the number of weeks worked by
the employee in the same employment under the contract
of hire in force at the time of the accident, not to
exceed a period of fifty-two (52) weeks preceding the
accident.

c) If, because of exceptional circumstances, the
average weekly wage cannot be fairly and justly
determined by the above formulas, the commission
may determine the average weekly wage by a method
that is just and fair to all parties concerned.

     In the present matter, respondents no. 2 has requested that

a finding be made as to the appropriate average weekly wage and

compensation rates to which the claimant is entitled.

     Based on my review of the wage records, I find that there 

duplications of the claimant’s during some of the pay periods.  

     Nonetheless, I find that the claimant’s regular pay,
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vacation pay and holiday pay, for the preceding year from April

17, 2004 through April 2, 2005, amounted to $8,936.95. 

Therefore, the claimant earned a base weekly wage of $171.86.  

The  claimant’s overtime during the preceding year amounted to

$193.32 (instead of $136.60 as totaled by respondent no. 2, per

its exhibit B).  This provided another $3.72 ($193.32 ÷ 52) each

week to the claimant’s average weekly wage.  His commission pay

for the preceding year totaled $482.95.  This provided the

claimant another $9.29 ($482.95 ÷ 52) each week, making his

average weekly wage $184.87 for the purposes of determining his

compensation rates.

     Based on the foregoing, I find that the claimant’s temporary

total disability rate is $123.00 and his permanent partial

disability rate is $123.00.        

C.  Additional Medical Treatment   

     Respondents no. 1 have controverted the claimant’s medical

care with Dr. Barrett- Tuck as of September 2, 2008.  Therefore,

the claimant has asserted his entitlement to additional future

medical treatment, in the form of pain management for his

compensable back injury.       

     An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  Ark. Code

Ann. § 11-9-508(a).  The claimant bears the burden of proving

that he is entitled to additional medical treatment.  Dalton v.
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Allen Eng'g Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999).  What

constitutes reasonably necessary medical treatment is a question

of fact for the Commission.  Wright Contracting Co. v. Randall,

12 Ark. App. 358, 676 S.W.2d 750 (1984).

     After reviewing the evidence in this case impartially,

without giving the benefit of the doubt to either party, I find

the claimant met his burden of proving by a preponderance of the

evidence that he is entitled to additional medical treatment for

his compensable back injury of April 5, 2005.

     The claimant suffered an admittedly compensable injury to

his back after a lifting incident while working for the

respondent-employer, which has resulted in chronic intractable

back pain.  The respondents accepted the claim as compensable and

paid extensive medical expenses.   However, the respondent

subsequently suspended the payment of medical benefits in

September 2008.

    Here, although the claimant has received extensive

conservative treatment for his compensable back injury, which

include, but is not limited to physical therapy treatment, a

medication regimen, steroid injections, and back surgery, he has

consistently complained of continued low back pain and related

symptoms.   

    An MRI taken February 26, 2007 of his lumbar spine

demonstrated, in pertinent part, “postsurgical changes at the L3-

L4 level with posterior enhancement of the paraspinous muscles

status post surgery.”  
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     On March 21, 2007, Dr. Scarrow opined that this MRI showed

evidence of scar tissue formation around the surgical site. 

Although at this time, Dr. Scrarrow opined that no further

surgical intervention was necessary, since this time, the

claimant’s treating physician, Dr. Barrett-Tuck has essentially

opined that the claimant requires continued pain management

(which includes Neurontin), for his ongoing back symptoms.      

     While I recognize that the medical evidence and the

claimant’s testimony demonstrate that he had prior problems with

back and left leg in 2002.  However, no evidence has been

presented to support a finding that the claimant suffered ongoing

back-related problems after 2002.  In addition, the evidence

shows that although the claimant suffered pre-existing

degenerative disc disease, degenerative joint disease, and normal

aging of the spine, these conditions were asymptomatic prior to

his compensable incident.  

     The claimant credibly testified that as of the date of the

hearing, he continues with low back and related symptoms due to

his compensable injury.  

    The parties stipulated that the claimant reached the end of

his healing period for his compensable injury March 26, 2007.

     Nevertheless, it is well-settled that a claimant may be

entitled to ongoing medical treatment after the healing period

has ended, if the medical treatment is geared toward management

of the claimant’s injury.  Patchell v. Wal-Mart Stores, Inc., 86

Ark App. 230, 184 S.W. 3d 31 (2004).  
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     Therefore, in light of the persistent nature of the 

claimant’s symptoms since the compensable incident, the objective

findings of scar tissue, the fact that the claimant’s preexisting

degenerative condition(s) was asymptomatic prior to his

compensable injury, and based on the expert opinion of Dr. 

Barrett-Tuck, I find that the claimant proved by a preponderance

of the evidence his entitlement to additional medical treatment

“geared toward management” of his compensable back injury, in the

form of pain management. 

D. Permanent and Total Disability/Wage Loss-Disability

     The claimant also asserts that he has been rendered

permanently and totally disabled as a result of his compensable

back injury, or in the alternative, his entitlement to wage-loss

disability.

     Ark. Code Annotated §11-9-519(e)(1) defines "permanent total

disability" as an inability, because of compensable injury or

occupational disease, to earn a meaningful wage in the same or

other employment.  Furthermore, the statute provides that the

burden of proof shall be on the injured employee to prove

inability to earn any meaningful wage in the same or other

employment. Ark. Code Ann. §11-9-519 (e)(2).

     When considering claims for permanent partial disability 

benefits in excess of the employee's percentage of permanent

physical impairment, the Commission may take into account, in

addition to the percentage of permanent physical impairment, such
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factors as the employee's age, education, work experience, and

other matters reasonably expected to affect his or her future

earning capacity.  Ark. Code Ann. § 11-9-522(b)(1).  

     In considering factors that may affect an employee's future

earning capacity, the appellate court considers the claimant's

motivation to return to work, since a lack of interest or a

negative attitude impedes an assessment of the claimant's loss of

earning capacity.  Ellison v. Therma Tru, 71 Ark. App. 410, 30

S.W.3d 769 (2000). 

     The claimant is 72 years old.  He completed the 10th grade

and obtained his GED while in the United States Air Force. 

Although the claimant does not hold a college degree, he has

eighteen to twenty years of education.  He has attended three

colleges.  The claimant has extensive training in financial

management.  The claimant worked in banking for some 26 years

while residing in Alaska.  When the claimant started his career

in banking, he began at an entry level and worked his way up to

the top.  He worked as president of the bank for approximately

six years.  Following his retirement from banking, the claimant

worked as an armed guard for one year.    

     At the time of his compensable back injury, the claimant had

worked for the respondent-employer some eight years, as a

delivery man.  He worked only part-time for O’Reilly Automotive. 

His wage records demonstrate that the year preceding his
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compensable injury, the claimant on the average worked

approximately 24 hours each week, and received commission pay. 

The evidence demonstrates that as a delivery man, the claimant

was required to lift up to at least, 55 pounds.

     Here, the claimant sustained a compensable back injury April

5, 2005, for which he initially underwent conservative medical

care.  In November 2006, Dr. Scarrow performed,“bilateral

hemilaminectomy with decompression of L4 nerve roots, bilateral

partial facetectomy, foraminotomy and excision of hernitated

intervertebral disc.” 

      An MRI of the lumbar spine was performed February 26, 2007,

which revealed some evidence of scar tissue around the surgical

site.  However, after reviewing this MRI, Dr. Scarrow opined that 

no surgical intervention was necessary.  

     The parties stipulated that the claimant reached the end of

healing period for his compensable injury on March 26, 2007, as

per the pronouncement of maximum medical improvement for his

injury by Dr. Braden.

     On April 9, 2007, Dr. Braden opined that the claimant could

performed all the duties that had been outlined in his job

description, except for the amount he is able to lift and carry. 

He opined that the claimant was able to lift up to 50 pounds, but

not over 50 pounds.     

     Respondents no. 1 accepted a 10% anatomical impairment
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rating, to the body as a whole for the claimant’s back injury.  

     Subsequently, the claimant’s treating physician, Dr. Rebecca

Barrett-Tuck opined on September 2, 2008, that the claimant could

return to part-time work.  However, she imposed a 20-pound

lifting restriction and she noted that he could not stand or sit

for long periods of time.  Dr. Barrett-Tuck also opined that the

claimant’s compensable injury had left him with some impairment

as far as his ability to work.  However, she specifically opined

that she did not think 100% of his back pain was related to the

injury.  Instead, she opined that a portion of his pain is

related to degenerative disc disease, degenerative joint disease,

and normal aging of the spine.           

     The claimant admitted to returning to work for the

respondent-employer after his back surgery.  The claimant worked

from January until April 2007.  Given the restrictions imposed by

Dr. Braden, and the claimant’s continued complaints of pain and

related symptoms, I find that the claimant was no longer

employable as a delivery man.  

     However, the claimant admitted to applying for and

unemployment benefits.  The claimant admitted that upon applying

for these benefits, he stated that he was willing, able and ready

to work in a position that did not require him to lift more than

20 pounds.  His testimony demonstrates that he is able to perform

work, such as short delivery jobs, sales work at a furniture
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store or a store at Walmart.  

     The claimant admitted that he has drawn Social Security

Retirement some 10 years.  According to the claimant, since his

unemployment benefits ended, he has made a few calls looking for

work.              

     His testimony demonstrates that he is able to perform

volunteer work for the Coast Guard inputting data and answering

emails.  He also teaches others how to perform these duties.  The

claimant admitted that he teaches safe boating classes (see full

discussion above).

     Based on the evidence before me, I am unable to find any

probative evidence to support a finding that the claimant has

been rendered permanently and totally disabled by his compensable

back injury of April 2005.      

    While I recognize that on March 31, 2006, Dr. Crabtree

recommended that the claimant consider quitting his part-time

job, minimal weight has been attached to this opinion since it

was rendered prior to the claimant’s back surgery.  

     In addition, although Mr. White, the vocational expert

opined that the claimant was totally disabled, no weight has been

accorded this opinion since Mr. White was not given a complete

history of the claimant’s work experience (particularly his

primary work experience in the banking industry for some 26

years) and education of some 18 to 20 years).
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     However, after having taken into account the claimant’s

advanced age, education, 10% anatomical impairment, 20-pound

lifting restriction, and the September 2008 expert opinion of his

treating physician, Dr. Barrett-Tuck, I find that the claimant

sustained a 10% wage-loss disability, over and above his 10%

anatomical impairment.       

E.  Controverted Attorney’s Fee

     The parties stipulated that this claim has been controverted

in its entirety by respondent no. 1.  Pursuant to this

stipulation, I therefore find that the claimant’s attorney is

entitled to a controverted attorney’s fee on all indemnity

benefits awarded to the claimant, pursuant to Ark. Code Ann. §

11-9-715, which are to be paid by respondent no. 1.  

            FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has        
         jurisdiction of the within claim.

     2.  The employee-employer-carrier relationship existed on or
         about April 5, 2005, and at all relevant times.

     3.  The claimant sustained a compensable injury to his lower
         back.

     4.  The claimant was assigned an impairment rating of 10% to
         the body as a whole, which has been accepted by          
         respondents no. 1.
 
     5.  The claimant reached maximum medical improvement and the
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         end of his healing period on March 26, 2007.
  
     6.  This claim for additional permanent and total disability 
         has been controverted by respondents no. 1.

7.  Respondents no. 1 underpaid the claimant in permanent    
    partial disability benefits in the amount of $664.00. 

  
8.  I find that the Act is constitutional and that           
    claimant’s Motion for Recusal should be, and is hereby   
    denied. 

     9.  The claimant’s average weekly wage at the time of his    
         injury was $184.87. His temporary total disability rate  
         is $123.00 and his permanent partial disability rate is  
         $123.00.

    10.  The claimant proved his entitlement to additional        
         future medical treatment for his compensable injury from 
         Dr. Barrett-Tuck, in the form of pain management.

    11.  The claimant has failed to prove by a preponderance      
         of the evidence that he is permanently and totally       
         disabled as a result of his compensable back injury. 
    
    12.  The claimant has proven by a preponderance of the        
         evidence that he suffered wage-loss disability 
         in the amount of 10% over and above his 10% anatomical
         impairment rating. 

    13.  The claimant’s attorney is entitled to a controverted 
         attorney’s fee on the indemnity benefits awarded herein
         pursuant to Ark. Code Ann. §11-9-715.   

                     
                              AWARD

     Respondents no. 1 are directed to pay benefits in accordance 

with the Findings of Fact and Conclusions of Law set forth in

this Opinion.  

     Maximum attorney fees are herein awarded to the claimant’s 

attorney on the controverted indemnity benefits, pursuant to Ark.

Code Ann. § 11-9-715.    
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     All accrued sums shall be payable in lump sum without

discount, and this award shall bear interest at the legal rate

until paid, pursuant to Ark. Code Ann. § 11-9-809.   

     The claimant’s attorney is entitled to a 25% attorney’s fee

on the indemnity benefits awarded herein, one-half of which is to

be paid the claimant and one-half to be paid by respondent no.1

in accordance with Ark. Code Ann. § 11-9-715.     

     IT IS SO ORDERED.

     __________________________
CHANDRA HICKS
Administrative Law Judge
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