
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F500521

ANGELA R. HARRIS, EMPLOYEE CLAIMANT

WEYERHAEUSER COMPANY, 

SELF-INSURED EMPLOYER RESPONDENT NO. 1

SECOND INJURY FUND RESPONDENT NO. 2

DEATH & PERMANENT TOTAL

DISABILITY TRUST FUND RESPONDENT NO. 3 

OPINION FILED JULY 8, 2010

Hearing conducted before Administrative Law Judge S. Dale Douthit, in

El Dorado, Union County, Arkansas.

Claimant was represented by Mr. F. Mattison Thomas, III, Attorney at Law,

El Dorado, Arkansas.

Respondent No. 1 was represented by Ms.  Judy Robinson Wilber, Attorney at

Law, Little Rock, Arkansas.

Respondent No. 2 was represented by Mr. David Simmons, Attorney at Law,

Little Rock, Arkansas.  

Respondent No. 3 was represented by Ms. Christy King, Attorney at Law,

Little Rock, Arkansas.

STATEMENT OF THE CASE

On April 13, 2010, the above captioned claim came on for a hearing in

El Dorado, Arkansas. A prehearing conference was conducted in this matter on

January 8, 2010, and a Prehearing Order was filed on that same date.  A copy

of the Prehearing Order was marked as Commission Exhibit “1" and made a part

of the record herein without objection, subject to any modifications made at the
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full hearing.  

The parties stipulated to the following at the April 13, 2010, full hearing:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including November 1, 2004.

3) On November 1, 2004, the claimant sustained a compensable

injury to her low back.

4) The claimant’s compensation rates are $453.00 per week for

temporary total disability and $340.00 per week for

permanent partial disability.

5) The claimant reached maximum medical improvement on

June 10, 2005.

The parties agreed at the full hearing to litigate the following issues:

1) Statute of limitations defense.

2) Whether the claimant is permanently and totally disabled, or

in the alternative entitled to wage loss disability benefits.

3) Whether the claimant is entitled to additional medical

treatment, including but not limited to pain management.

4) Second Injury Fund liability.

At the full hearing, the claimant contended she has not received all benefits

to which she is entitled.  The claimant contended that she is now permanently

and totally disabled, or in the alternative entitled to wage loss disability benefits.

The claimant also contends entitlement to additional medical treatment,  including

but not limited to pain medication.  The claimant contends that the statute of
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limitations defense does not apply.

Respondent No. 1 contended at the full hearing that the claimant has

received all indemnity to which she is presently entitled.  Respondent No. 1

contends that the claimant is not permanently and totally disabled and cannot

demonstrate that her work injury represents the major cause of her disability or

impairment.  Respondent No. 1 submits that this case presents a question of

Second Injury Fund liability.  Respondent No. 1 contends that this claim is barred

by the statute of limitations.  Respondent No. 1 also contended that claimant is

not entitled to additional medical treatment.

At the full hearing, Respondent No. 2, the Second Injury Fund, contended

that the claimant’s November 1, 2004, compensable injury standing alone or with

her subsequent motor vehicle accident are responsible for her current disability.

The Second Injury Fund contended that the claimant had no preexisting condition

that results in Second Injury Fund liability.

Respondent No. 3, the Death and Permanent Total Disability Trust Fund,

deferred to the outcome of litigation.  However, the Death and Permanent Total

Disability Trust Fund did contend the following through exhibits:

1) Pursuant to A.C.A. § 11-9-525(b)(1), Second Injury Fund

liability must be determined prior to consideration of the

Death and Permanent Total Disability Trust Fund liability.

2) If the Second Injury Fund is found not to have liability and the

claimant is found to be permanently and totally disabled, the

Trust Fund stands ready to commence with weekly benefits
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in compliance with A.C.A. § 11-9-502.  Therefore, the Trust

Fund has not controverted the claimant’s entitlement to

benefits and the Trust Fund defers to the outcome of

litigation.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein

are reasonable and are hereby accepted as fact.

3) This claim for additional benefits is not barred by the statute

of limitations.

4) The claimant has failed to prove by a preponderance of the

evidence that she is now permanently and totally disabled.

5) The claimant has failed to prove by a preponderance of the

evidence that she is entitled to any wage loss disability

benefits.

6) The claimant has failed to prove by a preponderance of the

evidence that she is entitled to any additional medical

benefits.

7) Since the claimant has failed to prove by a preponderance of

the evidence that she is entitled to any additional benefits, the

other issues outlined herein are rendered moot.



-5-ANGELA R. HARRIS - F500521

DISCUSSION

The claimant, now age 42, last worked for the respondent employer in

November of 2004 as a floater/utility worker.  The claimant testified that as a

floater/utility worker, she would relieve line workers when needed.  The claimant

testified that on November 1, 2004, while performing her employment services,

she slipped on some oil that had leaked from a forklift.  The claimant testified as

follows regarding her slip and fall accident:

A. . . . So, he agreed to that, which was Lorenzo Turner.  So, I

go around and pull the wood off the chain, and I’m backing

back with the wood and I’m in the area where the forklift is

coming to pick up the wood, and all our forklifts at the time

was leaking oil, always leaked oil, so I’m backing up with the

wood off the chain and I stepped in an oil spot and lost my

grip.  And when I fell back, the wood I’m pulling fell on top of

me as well.

Q Tell us what hit the ground?

A I hit the ground first.

Q What part of your body?

A The lower part of my butt, well, the butt part hit the ground.

Q And so did you kind of sit down on the ground, I mean, as if

you were sitting straight up when you landed, or were you

laying on your back?

A I was laying on my back.

Q And you were pulling a sheet of plywood?
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A It was about, I’d say ten sheets, it was real thin sheets, it was

about ten I had, pulling.

Q Four by eight sheets of plywood?

A Yes.

(T. p. 19, lines 3-25)

The claimant testified that on the day of the incident she filled out

paperwork for the incident report and that her tailbone hurt and was aching.  The

claimant testified that she continued to work for the respondent employer until a

doctor’s appointment could be scheduled with Dr. Antoon.  The claimant’s

medical reports show that she first treated with Dr. Antoon for her slip and fall

accident on November 22, 2004.  (Cl. Ex. 1, p. 1)   The medical reports from Dr.

Antoon span from November 22, 2004, through December 14, 2005.

Consistently in Dr. Antoon’s reports he diagnoses the claimant with lumbar strain

and scoliosis.  (Cl. Ex. 1, pp. 3 & 5)   

On May 5, 2005, Dr. Antoon specifically diagnosed the claimant with

“significant thorco-lumbar scoliosis.”  In the same report, Dr. Antoon goes on to

state, “I feel that she does have a pre-existing significant thorco-lumbar scoliosis

that was present prior to her W orkman’s Comp related injury.”  (Cl. Ex. 1, p. 18)

On May 18, 2005, the claimant went to see Dr. Bruffett for a surgical evaluation.

Dr. Bruffett also ordered an MRI and myelogram of the claimant’s back which

according to Dr. Bruffett came back “both essentially normal.”  (Cl. Ex. 1, p. 24)
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Dr. Bruffett went on to opine that the claimant had no permanent impairment but

based upon the claimant’s “pessimistic” attitude regarding returning to work and

her subjective complaints of pain, Dr. Bruffett returned her to sedentary work with

no pushing, pulling, or lifting over five pounds and no prolonged standing.

The claimant testified that the respondents would not allow her to continue

medical treatment and she then started treating at the LSU Medical Center.  The

claimant testified that in a typical day she continues to have pain, backache,

muscle spasm, and right leg aches and swells.  The claimant testified that she

continues to take Flexeril, Amitriptyline, Oxybutynin, Mobic, and Tramadol.  The

claimant testified that she graduated high school and attended a year and one-

half of college at an art institute.  The claimant testified that her work history prior

to Weyerhaeuser consisted of working at Conagra, Wal-Mart, AT&T, and Beacon

Plastics.  The claimant contends that as a result of her November 1, 2004,

compensable injury that she is now permanently and totally disabled, or in the

alternative entitled to wage loss disability benefits.  The claimant also contends

entitlement to additional medical treatment. 

ADJUDICATION

Respondent No. 1 affirmatively raises the statute of limitations defense for

additional benefits.  The claimant’s stipulated compensable injury happened over

five years ago, and since that time the claimant has filed pro se documents with
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the Commission as well as documents through multiple attorneys.  Some of those

documents were for initial benefits and some were for additional benefits.  Based

upon all the circumstances surrounding this case and the numerous claims from

multiple attorneys, this administrative law judge took the unusual step of

incorporating the entire Commission file by reference.

Respondent No. 1 alleges and the facts support that the claimant sustained

a compensable injury to her low back on November 1, 2004, and filed a Form C

for initial benefits on January 14, 2005.  Joint Exhibit No. 1, which is a benefi t

history printout from Respondent No. 1, and the claimant’s own testimony show

that the last payment for medical treatment or any other benefits paid by

Respondent No. 1 was made on August 1, 2006, to Louisiana State University for

medical treatment.  Respondent No. 1 then alleges that claimant did not file for

additional benefits until October 22, 2008.  Respondent No. 1 argues that

according to A.C.A. § 11-9-702(b)(1) the claimant had two years to file for her

additional benefits from the date of the injury (November 1, 2004) or one year

from the date of last payment of compensation (August 1, 2006).  Under both

scenarios Respondent No. 1 argues that since the claimant did not file for

additional benefits until October 22, 2008, the statute of limitations prevents any

claim for additional benefits.

My review of the Commission file leads this examiner to find that the

claimant did in fact file for initial benefits on January 14, 2005 (see blue-backed
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Com. Ex. 2).  However, my review of the Commission file also reveals an

October 6, 2005, request for a hearing for additional medical treatment filed by

the claimant’s attorney at that time, Attorney Greg Giles, with the Commission on

October 10, 2005 (see blue-backed Com. Ex. 3).  The request for a hearing filed

with the Commission for additional medical treatment in October of 2005 is a

crucial document regarding Respondent No. 1's statute of limitations defense.

My review of the Commission file also shows that following the October 2005

request for additional benefits the request was never adjudicated.  Subsequent

to the filing in October of 2005 for the additional benefits the claimant went

through other attorneys and also pursued the claim on her own behalf.  The

request for additional benefits filed in October of 2005 tolled the statute of

limitations because the claim was filed within the statutory period.  Based upon

the record now before the Commission, I find that this claim for additional benefits

is not barred by the statute of limitations.

The claimant contends she is now permanently and totally disabled.

“Permanent total disabled” means inability, because of compensable injury or

occupational disease to earn any meaningful wages in the same or other

employment.  Arkansas Code Annotated Section 11-9-519(e)(1).  The burden of

proof shall be on the employee to prove inability to earn any meaningful wages

in the same or other employment. Arkansas Code Annotated Section 11-9-

519(e)(2).  The same factors that are considered when analyzing wage loss



-10-ANGELA R. HARRIS - F500521

disability claims are usually considered when analyzing permanent and total

disability claims.  See A.C.A. § 11-9-519(c): Cross v. Crawford Memorial

Hospital, 54 Ark. App. 130, 923 S.W.2d 886 (1996).  Some, but not all, factors

when considering permanent and total disability include claimant’s age,

education, work experience, medical evidence, motivation, and credibility.

Credibility is very important when analyzing any claim.  A large portion of the

claimant’s testimony revolved around her subjective complaints of pain and her

subjective functional ability at this time.  While analyzing this claim, I found the

claimant to be a very uncredible witness.

Incredibly, the claimant testified under oath that she had never had any

back problems before and had never complained about her back being hurt or

stiff before.  

Q Had you ever had any back problems before?

A No.

Q Had you ever complained about your back being hurt or stiff

before?

A No.

(T. pp. 25-26, lines 24 & 25 & 1-3)

I find it incredible that the claimant would testify that she had never had back

problems before her compensable injury when the medical records contained in

the record herein are replete with prior back problems.  In fact, the medical
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records are so replete with the claimant’s previous back problems it would be

difficult to recite each and every one.  There is an emergency room record from

June 3, 1989, which states, “Diagnosis: back pain and diarrhea” (see R1 Ex. 1,

p. 1).  There is a report from Dr. Clifton Salmon dated August 22, 1989, which

states, “back tender to palpation in lumbar spine”, “lumbar strain” (see R1 Ex. 1,

p. 2).  Then on December 20, 1996, claimant treated again with Dr. Salmon who

stated, “seen in ER last p.m. with lumbar strain.  Pt. states she hurt her back

lifting heavy boxes at work, c/o pain and spasm, but no radicular symptoms” (see

R1 Ex. 1, p. 3).  A report from Homer Medical Hospital dated December 20,

1996, states, “c/o pain in lower left side of back after picking up heavy box at

work” (see R1 Ex. 1, p. 4).  Again, on June 26, 2000, a report from Dr. Clifton

Salmon states, “33 y/o with c/o lower back pain and spasm.  Started yesterday

after she bent over.  Has had problems with her back off and on for the last 3

years” (see R1 Ex. 1, p. 5).  A Homer Memorial Hospital record dated July 19,

2002, which is an emergency room record, states, “wood fell on back Thursday”

(see R1 Ex. 1, p. 10).  A report from January 17, 2004, from the Claiborne Parish

Therapy Center states, “pt. went to ortho – stated to continue PT, may have disc

tear LB” (see R1 Ex. 1, p. 14). 

The claimant’s credibility again came into question when she was asked

whether she wrote Mr. Ken Brantley a letter:  

Q And at that point you saw Mr. Brantley, Ken Brantley?



-12-ANGELA R. HARRIS - F500521

A Yes.

Q You wrote him a letter and said, I have these medical

restrictions and I’ll have them from now on?

A No, I did not write a letter, the doctor gave me my report and

my restrictions and handed me the paper to take to my job,

and hopefully they can put you on some type of light duty.

And I went back the day he put on there to return to work,

which was May 23rd, and I returned to work, to work, prepared

to work, and went straight to Kenneth Brantley, presented him

the doctor’s report to return to work.  He looked at it, read it,

looked at me and said, we don’t have any light duty.

(T. p. 58, lines 5-20)

After being pressed on cross examination the claimant finally admitted that she

had in fact written Kenneth Brantley a letter and stated, “Yes, I wrote Kenneth a

letter, yes, I wrote Kenneth a letter” (see T. p. 58, lines 24-25).  The review of the

medical records and the transcript show that the claimant has no credibility.  In

reviewing the claimant’s claim for permanent and total disability, it must also be

noted that the claimant was never assigned any permanent impairment rating

associated with her compensable injury.  I find Dr. Bruffett’s May 18, 2005, report

to be the most reliable in the record.  Dr. Bruffett reviewed the claimant’s MRI and

myelogram of her back and stated that “both were essentially normal” (see Cl.

Ex. 1, p. 24).  Dr. Bruffett also states in his May 18, 2005, report, “no surgical

problem in her spine.”  In Dr. Bruffett’s May 18, 2005, report he also gives us a

glimpse into the claimant’s lack of motivation and to returning to work.  In his

report, Dr. Bruffett states, “She is very pessimistic that she is going to be able to
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return to any type of work.  However, I have told her that with normal imaging

studies and no objective evidence of a severe injury we need to at least try to

release her to some sedentary light duty with no repeated bending, twisting, or

stooping.”  Dr. Bruffett states, “I do not see an injury here that would result in any

type of permanent impairment.”  

Of course, the claimant does not have to have a permanent impairment

rating to be found permanently and totally disabled.  However, in this instance,

none of the factors point to the claimant being permanently and totally disabled.

If the claimant does have any current problems it is not due to her compensable

back strain.  If she does have any current problems the major cause would be her

preexisting scoliosis or her motor vehicle accident of November 4, 2005.  Dr.

Antoon in his May 5, 2005, report specifically stated, “I feel that she does have

a pre-existing significant thorco-lumbar scoliosis that was present prior to her

Workman’s Comp related injury.”  (Cl. Ex. 1, p. 18)   The Homer Memorial

Hospital reports from November 4, 2005, found at Respondent No. 1's Exhibit 1,

pages 147-153 show that the claimant was involved in a motor vehicle accident

wherein she sustained neck and back problems.  I find that the claimant merely

sustained a minor back strain on November 1, 2004, and is certainly not

permanently and totally disabled due to that minor back strain.  When analyzing

all the factors related to permanent and total disability including, but not limited

to the claimant’s age, education, work experience, physical impairment,
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credibility, motivation, and other relevant factors, I find that the claimant has

failed to prove by a preponderance of the evidence that she is now permanently

and totally disabled.

In the alternative, the claimant has alleged that if it is not found that she is

permanently and totally disabled she argues she is entitled to wage loss disability

benefits.  I disagree.  The claimant has sustained no whole body impairment

rating as a result of her November 1, 2004, compensable injury.  As stated

above, the claimant merely sustained a back strain and her MRIs and

myelograms conducted by Dr. Bruffett in May of 2005 show that her back was

“essentially normal.”  (Cl. Ex. 1, p. 24)  The claimant had no surgical

recommendations in May of 2005 and the only reason for her continued medical

treatment was her continued subjective complaints of pain which as shown above

are of no credibility. Arkansas Code Annotated Section 11-9-522(b)(1)

specifically states that when considering claims for permanent partial disability

benefits in excess of the employee’s permanent physical impairment, such

factors as the employee’s age, education, work experience, and other matters

reasonably expected to affect her future earning capacity.  In this instance, the

claimant has no permanent physical impairment as a result of her compensable

back strain and has no credibility.  When reviewing all the factors related to wage

loss disability benefits in association with A.C.A. § 11-9-522(b)(1), I find that the

claimant has failed to prove by a preponderance of the evidence that she is
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entitled to any wage loss disability benefits.

An employer must promptly provide for an injured employee such medical

treatment as may be reasonably necessary in connection with the injury received

by the employee. Arkansas Code Annotated Section 11-9-508(a).  What

constitutes reasonably necessary medical treatment is a question of fact.  Ark.

Dept. of Correction v. Holybee, 46 Ark. App. 232, 878 S.W.2d 420 (1994).  After

reviewing all the evidence contained in the record, I find the claimant has failed

to prove by a preponderance of the evidence that she is entitled to any additional

medical treatment.

The record clearly shows that the claimant sustained a lumbar strain and

received treatment from numerous doctors.  Dr. Bruffett correctly opined that the

claimant had basically a normal back after reviewing her MRIs and myelograms.

Dr. Bruffett also opined that the claimant needed no surgical treatment and had

a zero percent impairment.  Clearly, any medical treatment the claimant needs

would be related to her preexisting scoliosis or her subsequent motor vehicle

accident.  Any treatment contained in the record that the respondents have not

already paid for is in no way related to the claimant’s compensable back strain

of November 1, 2004.  Therefore, the claimant has failed to prove by a

preponderance of the evidence that she is entitled to any additional medical

treatment.

ORDER
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The claimant has failed to prove by a preponderance of the evidence that

she is permanently and totally disabled.  The claimant has failed to prove by a

preponderance of the evidence that she is entitled to any way loss disability

benefits.  The claimant has failed to prove by a preponderance of the evidence

that she is entitled to any additional medical treatment.  Therefore, the claimant’s

claim for additional benefits is hereby denied and dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


