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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F811308

JERRY HARGUES, EMPLOYEE CLAIMANT

RPC, INC., EMPLOYER                                    RESPONDENT 

AIG DOMESTIC CLAIMS,           
INSURANCE CARRIER/TPA                                  RESPONDENT 
                                                                  
                               
                                         

                   OPINION FILED JANUARY 28, 2010 

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, in Little
Rock, Pulaski County, Arkansas.

Claimant was represented by The Honorable Gary Davis, Attorney at
Law, Little Rock, Arkansas.  

Respondents were represented by The Honorable Melissa Wood,
Attorney at Law, Little Rock, Arkansas.

 
                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on December 21,

2009, in Little Rock, Arkansas.  A Prehearing Order was entered

in this case on November 23, 2009.   This Prehearing Order set

out the stipulations offered by the parties, and outlined the

issues to be litigated and resolved at the hearing, along with

the parties’ respective contentions.      

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing,

and are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at

all relevant times, including October 27, 2008.

3.  The claimant sustained a back compensable injury on said

date.   

4.  The claimant’s compensation rates are $522.00 for

temporary total disability, and $392.00 for permanent partial

disability.

5.  This claim has been accepted as a compensable medical

only claim and benefits have been paid accordingly.

     By agreement of the parties, the issues to be presented at the

hearing were as follows:

1.  Temporary total disability benefits from October 27, 2008

and continuing to a date yet to be determined.

2.  Medical treatment in the form of surgery as recommended

by Dr. Thomas.

3.  Controverted attorney’s fees.

The claimant’s contentions are set out in his response to

the Prehearing Questionnaire, and are hereby incorporated herein

by reference.  The respondents’ contentions are set out in its

response to the Prehearing Questionnaire, as these are hereby

incorporated herein by reference.                    

     The record consists of the December 21, 2009 hearing 

transcript, and the exhibits contained therein.

    The following witnesses testified at the hearing: the 
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claimant, Mike Nelson, and Gary Goff.

                           DISCUSSION

     The claimant testified during the hearing.  At the time of

the hearing, the claimant was fifty-five years old.  The claimant

has a ninth grade education.  He received his GED some twenty-

five years ago.

     He admitted to sustaining an admittedly compensable injury

to his low back on October 27, 2008, while working for CUD

Energy.  At the time of his injury, the claimant was being

trained for an Ironman position.  The claimant gave a description

of his job duties for this position.

     The claimant injured his back while trying to move a large

valve into position, with a coworker.  The valve was supported by

a crane.  As they tried to position the valve, the coworker

dropped his end without warning the claimant.  As a result, the

weight was on the claimant.  At the time of this incident, the

claimant felt “a real hard, sharp pain in his lower back.”  

     He admitted to having treated first with Dr. Meador on

October 30th.  At which point, the claimant had requested medical

treatment.  According to the claimant, when he saw Dr. Meador, he

was having sharp pains from time to time.   This pain radiated

from the right side of his back, down into his right leg and

foot.  He was also experiencing numbness and tingling in the top

of his foot and things of that nature.  Dr. Meador gave the

claimant an injection of Decadron, and prescriptions for

Naprosyn, Flexeril, and Loratab. She also placed the claimant on
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modified duty.  

    The claimant testified that he has not worked since his

compensable back injury.  He agreed that his position at CUD

involved climbing, stooping, and bending.  With respect to the

claimant returning to work on light duty, the claimant testified

that he talked with Mr. Goff, in safety.  The claimant estimated

that he talked to Mr. Goff probably fifteen to twenty times.  

     Specifically, he testified:

Q.  Okay, and what were the purposes of these conversations
that you were having with him.

A.  For him to tell me what I needed to do.

Q.  In what way? 

A.  As far as work or anything because I had told him I
can’t keep doing this the way things are going.  And I just
needed to know what I needed to do.

Q.  Were you trying to find some sort of limited duty work
would be available to you?

A.  Yes.  Cause I explained to him, you know, I had bills to
pay and I had no income coming in and, you know, I just
wanted something to...for him to tell me something that I
needed to do.

Q.  How was he responding to you?

A.  He always acted like he was very caring, very sincere. 
Like he, you know, had my best interest in mind.

     According to the claimant, Mr. Goff received the reports

from the doctor, because he stated to him once, he had the

report.  With respect to his medications, the claimant agreed 

that during the day, he takes Ultram, Naprosyn, and Loratab, but

at bedtime, he takes Flexeril.  The claimant admitted that during

the day, these medications help with the pain to a certain point,
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but they did not help with the sharp pain that hits him during

the day.  These medications make him drowsy, and he did not want

to work in an oil field taking these medications, because this is

a very dangerous occupation.

    The claimant was unable to recall when he last spoke with Mr.

Goff.  However, during his fifteen to twenty conversations with

Mr. Goff, he never offered him any type of job with CUD.          

    He admitted to obtaining a change of physician to Dr. Thomas. 

However, the claimant admitted that the doctor he really wanted

to see was Dr. Ron Williams because he performed surgery on his

neck, and was in his opinion a good doctor and did an exceptional

job.

     Some twenty plus years ago, the claimant was in a motor

vehicle accident, involving his neck, which resulted in him

seeing a chiropractor.  The claimant also had a back injury in

1987, while working for Limbaugh Construction Company.  He gave

the following description of this accident:

They were building a new water plant in Conway and we
were pouring some high concrete walls and I’m a
carpenter and some of the forms was really tall and
somebody had made a makeshift ladder out of two (2) by
fours (4), and I had it put up on the form and I was up
close to the top of it, and what I didn’t realize was
one of the legs of the ladder was in a hole or
something and really unbalanced until I got closer to
the top, and the ladder twisted and I grabbed a hold of
the form and it basically just twisted me.

     As a result of this accident, the claimant underwent  some

medical treatment.  Specifically, he underwent an MRI, CT scan,

and milogram of the lower back due to this accident.  The
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claimant admitted to seeing Dr. Martinez, a chiropractor, and

some other doctors.  The claimant agreed that Dr. Martinez

previously reported that he was having trouble with his left hip

and leg.  He denied that his current problems are left hip and

leg problems.  

     The claimant did not have any real reports of seeing any

physicians until sometime in 1994, wherein he had another problem

with his back.  This occurred while working for Conway

Corporation.  The claimant saw Dr. McCarron, an orthopaedic

surgeon.  During this period of time, he denied having extensive

medical treatment for his back.  After this, the claimant

essentially agreed that the next time he had problems with his

back was during this most recent accident with CUD, on October

27, 2008.  

     He agreed that he underwent neck surgery with Dr. Ryan(sic)

Williams, maybe some six years ago.  The claimant testified that

prior to his October 27, 2008 injury, he had no problems with

respect to his back.  He had worked for CUD only two and a half

months.  Before this, the claimant worked doing remodeling,

carpentry work, and things of that nature.  He agreed that this

was heavy, strenuous work. 

     According to the claimant, he last performed this type of

work on a regular basis, was after his work at Cohart (sic).   

The claimant admitted that after the time of his recovery from

surgery, and up until he went to work for CUD, he was pretty much

self-employed, doing carpentry, renovation, and things of that
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nature. 

     The claimant admitted that while working at Copart, his job

title was yard manger.  According to the claimant, Copart is a

salvage pool that deals with insurance companies when vehicles

are totaled.  He admitted that this job required some physical

involvement, but nothing like construction or the oil field work.

    Regarding his work at Conway Corporation, he worked in the

water sewer department, which was physical, shoveling, ditch

digging, jack hammering, and similar things.  While working at

Limbaugh, the claimant performed construction-type work.  The

claimant admitted that while working there, he performed manual

physical labor, which he has done all of his life.  According to

the claimant, he worked close to twenty years in the oil fields,

in South Texas and Alaska.  

     The claimant admitted that when he saw Dr. Thomas, he

indicated that he needed to have surgery on his back.  Later, he

saw Dr. Cathey, he and did not agree with this.  The claimant

testified that he disagreed with this because of the way he

feels.  The claimant testified that he believes he is currently

unable to return to work at CUD.  He denied that he has been

offered any kind of work or rehabilitation by the insurance

people.  

     With respect to the problems he has experienced over the

last three months, the claimant testified:

It’s held pretty consistent.  I have trouble sleeping at
night, for sure.  I can’t like I’m doing right now, sit for
very long, I have to get up and walk or lay down and no
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certain position that I can stay in for any period of time. 
Sometimes just walking, for no reason whatsoever, I’ll have
sharp pains.  It just goes down my leg.  I don’t have to be
stooping, bending or anything, sometimes just walking.  It
effects me a lot because I’m scared to do anything.  I mean
to a point because I don’t know what could happen if I try
to do something.

     The claimant lives with his older brother, who is in his

sixties.  His brother has emphysema, is disabled and on Social

Security Disability.  The claimant denied that he has applied for

Social Security Disability.  

     On cross examination, the claimant admitted that while

working for Limbaugh approximately twenty years ago, he injured

his back when he twisted it on a ladder.  The claimant testified

that his injury at Conway Corporation was a lower back strain. 

This injury occurred while yanking and pulling on a pressure hose

of a back truck.  According to the claimant, basically, he pulled

a muscle in his lower back.  He essentially admitted to having

testified during his deposition, he quit this job because they

offered him some light duty work that he did not want to do

because he was unable to move up in the company.  He agreed that

his third injury was a neck injury, while working for Copart.

     The claimant admitted that after his October injury, he

asked the respondent-employer for medical treatment the following

day, and they sent him to Conway OccuMed.  According to the

claimant, during his many conversations with Mr. Goff, he did not

ever give him any opportunities of what light duty work might be

available at CUD.  The claimant agreed that he was willing, able

and ready to go to work and he would have done anything within
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his restrictions.  He was unaware of what light duty might have

been available.

     He admitted that he had not applied for any jobs, at the

time of his deposition, which was taken back in March.  Since

this time, the claimant has not applied for work anywhere.      

He admitted to seeing Dr. Thomas only once.  The claimant did not

recall whether he was given an opinion that for his back, he was

not expected to have a full recovery.  

     Upon being questioned about prior treatment for his back,

the claimant was unable to recall the exact time frame in 1987,

as to when he started seeing Chiropractor Martinez.  He was also

unable to recall whether Dr. Williams recommended that he see a

rheumatologist, Dr. Brewer.  Nor could the claimant recall seeing

Dr. Steven Holt back in 1987, wherein he indicated he had twisted

his back while mowing the lawn.  However, upon further

questioning, the claimant did recall that Dr. Brewer may have

been the doctor who did his physical assessment.  

     The claimant did recall seeing Dr. McCarron for his 1994

injury, but he did not recall him having assigned a rating for

his back.  

     With respect to the statement that he gave to the adjuster,

JoAnn Patello, on November 11th, the claimant admitted to telling

her he was unable to go to the shop because his back was hurting. 

He also admitted to telling her, he had a prior back injury, as a

result of pulling on a large or heavy gauge rubber hose, and that

it felt similar to this injury.
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     Upon being questioned by the Commission, the claimant

testified that prior to his current injury, he last sought

treatment for his back in 1994.  Concerning his injury, the

claimant testified that with the restrictions he was given by Dr.

Meador for modified duty, he was unable to perform any of his

regular duties with the respondent-employer.  He also testified

that with these duties, he was cannot perform any of his prior

work.   

     Joseph Michael Nelson was called as witness for the

respondents.  Mr. Nelson is the district manager for Cud Pumping

Services.  He has been with the company for ten years.  

     He explained the relationship of RPC and CUD.  According to 

Mr. Nelson, RPC is the parent company, they own CUD Pumping,

Bronco Wells Service and different other entities.  They are

based out Atlanta.

     Mr. Nelson admitted that he is familiar with the claimant

and his work-related injury of October 27, 2008.  He testified

that the general policy for injured workers is that they follow

whatever restrictions are recommended by the medical

professional. 

     With respect to the claimant’s employment status, Mr. Nelson

testified that the claimant is no longer employed by CUD pursuant

to a company’s policy that states if you are on leave for over

twelve months, your employment is terminated.  

     He admitted that if a doctor had kept the claimant on light

duty for a year, and if he had been working, the claimant would
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still be employed.  He denied that the claimant ever returned to

work after his injury or that he ever showed up for light duty

work.                                 

     On cross examination, Mr. Nelson admitted that he never

talked to the claimant about his case.  According to Mr. Nelson,

once the claimant reported to Axciom (their reporting service),

he instructed Kerry(sic) to tell him to come in, Axciom also told

him to come in for light duty and they could accommodate

whatever.

     He was unaware that the claimant had seen Dr. Thomas and had

surgery recommended for his back.  Mr. Nelson testified that he

probably had twelve communications with Mr. Goff following the

claimant’s accident.

     Mr. Nelson testified that once the claimant did not report

back for light duty, he was turned over to Bonnie Burgess, their

claims adjuster, at which point he was not allowed to have any

conversations with the claimant, as the matter moved out of their

hands.  However, he did not recall when this happened.  Upon

further questioning, Mr. Nelson admitted that the last

conversation he had with Gary about the claimant, was when the

claimant called Gary and cussed him on the phone.  At which

point, he told Gary to hang up.  

     Mr. Nelson agreed that it would have been sometime during

the latter part of December when he last had any conversation

with Mr. Goff about the claimant.  According to Mr. Nelson, when

the claimant failed to report for light duty, he made his
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decision that he was not going to come in and work.  

     However, Mr. Nelson testified:

Q.   And what did he say? Do you know?

A.   He didn’t come in.  I don’t know what he said, he did
not come in.

     Q.   If you don’t know what he said...

A.   You’re going to have to ask him because he wasn’t at
work.                                       

     
Q.   Okay.  

A.   And I can’t run him down.

Q.   Do y9ou know if he talked to Mr. Goff.

A.   Nope.  It doesn’t really matter because Gary is the
safety coordinator, he has nothing to do with the
operations.  He needed to talk to me.

Q.   Do you have some kind of handbook or something like
that that tells the employees who it is your (sic) supposed
to talk to about getting some light duty work offered to
him?

A.   It was Axciom that offered him the light duty.
All he had to do...

     With respect to the claimant’s restrictions, Mr. Nelson 

admitted that from November 20, 2008 through the date of the

hearing, the respondent-employer did not make any sort of work

available to the claimant, which met his restrictions.   

     Mr. Gary Goff was called as a witness on behalf of the

respondents.  He works as safety manager for CUD Energy Services. 

Mr. Goff admitted that he is familiar with the claimant and his

injury of October 27, 2008.  

     He agreed that from the first time the claimant saw Dr.

Meador, which was on October 30th, his physical restrictions
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never changed.  According to Mr. Goff, once he got these

restrictions, he did not do anything.  He waited for the claimant

to call him. 

     Mr. Goff testified that after several days, the claimant

called him wanting to know his status.  At this point, he

retrieved the claimant’s file and read to him, word for word off

the report, which stated he could return to work.  According to

Mr. Goff, the claimant stated that he was not going to return to

work because he was in too much pain to come to work.  The

claimant further stated that he was not going to work in the

shop.  

     However, Mr Goff maintains that the claimant made his own

determination that he would have to work in the shop, but no one

volunteered where he would work while on modified duty.  He

essentially testified that they would have done anything to help

come back to work, but he was emphatic that he could not come

back to work.  According to Mr. Goff, the claimant was not going

to listen to anything they had to offer.

     Specifically, Mr. Goff testified:

Q.   Were you ever given the opportunity to tell him what
you wanted him to do for light duty?

A.   No ma’am, that’s not position.

     Upon further questioning, Mr. Goff testified that he

repeatedly told the claimant, he was not the person to be talking

in regards to that, as it was a management decision and

operations.  According to Mr. Goff, none of the managers, or the
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field manager, whom he worked directly under had heard from him.  

     Mr. Goff essentially agreed that once the claimant made a

determination not to return to work, the matter was turned over

at that point either to Acxiom or the insurance company.

    He admitted that he had a conversation with the claimant on

Christmas Eve, wherein the claimant began berating and calling

him all kinds of profane, filthy language.  During this

conversation, the claimant stated that his grand children were

going without Christmas.  He also stated that he was upset

because he was not working.  According to Mr. Goff, he asked the

claimant why he was not coming to work since every piece of

document stated that he could work.  At which point, the claimant

essentially stated he was unable to do certain things.

     With respect to the claimant’s job duties at the time of his

injury, Mr. Goff denied that his job involved any climbing.  Nor

is any employee allowed to lift anything over 50 pounds.

     On cross examination, Mr. Goff agreed that he had

approximately twelve conversations with the claimant, all of

which were initiated by the claimant.  According to Mr. Goff, it

is management responsibility to offer the claimant work.  Mr.

Goff testified that the management people include, Mr. Nelson,

Mr. James Bennett, and Mr. Mike Daschell.  

     However, Mr. Goff admitted that he never offered the

anything specific.  Upon further questioning about the claimant

being offered a job after having received a copy of his October

30th restrictions, Mr. Goff was unable to identify a person with
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the company that made the claimant a job offer.              

      A review of the medical evidence of record demonstrates

that the claimant underwent treatment for a back injury, which

was sustained in March of 1987, during an industrial accident. 

It appears that the claimant treated initially with Chiropractor

Michael Martinez.  He assessed the claimant as having “an acute

moderate lumbar sprain with edema and associated left sacroiliac

sprain and sciatic neuralgia, complicated by subluxation of the

lumbar and sacral region.”  He referred the claimant to a

neurologist.    

     On July 23, 1987, Dr. Ron William wrote, to Dr. Martinez:

As you know, Mr. Hargues has continued to have problems with
his back and has not been able to return to work.  An MRI
scan done today demonstrated degenerative changes at L4-L5 
and L5-S1, without any ruptured disc.  I have asked him to
see Dr. Robert Brewer, a rheumatologist, in hopes that he
may provide him with some symptomatic relief.  

     Next, on October 9, 1987, Dr. Martinez pronounced maximum

medical improvement and assessed the claimant with a 5%

impairment rating.  At this time, he stated that full recovery

was not anticipated.  Dr. Martinez specifically stated that the

claimant symptoms would be recurrent.  He noted that the claimant

that he may anticipate exacerbations and remissions of pain and

stiffness in the lumbosacral spinal area.

     Dr. Robert Brewer assessed the claimant with “chronic

mechanical low back pain, on November 23, 1987.  Pursuant to a

physical assessment, he assessed the claimant with a 20%

impairment rating.  He encouraged the claimant to continue
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walking program with slowly increasing distances as tolerated.

     In a letter dated August 28, 1994, Dr. Robert McCarron wrote

to the claimant’s attorney the following:

I will be happy to enclose recent office notes, which should
accompany this letter concerning Mr. Jerry Hargues.  I last
saw him on July 27, 1994 and released him to return as
needed.  I feel that he has a 7% impairment to his back.  I
received correspondence from Liberty Mutual desiring a
breakdown on his physical impairment between his acute
problems and chronic problems.  I felt that most of Mr.
Hargues’ impairment was due to his acute problems and
assigned 5% of his impairment to his more recent injury. 

     He gave a history of a previous back injury seven ago. 
This could be responsible for some of his degenerative
changes on his MRI.  I feel that 2% of his impairment is
related to his prior injury.    

             
     The claimant saw Dr. A. Sharon Meador, on October 30, 2008,

due to his compensable back injury.  The claimant complained of

an “achy,” sharp pain, along with a tingling in the top of his

right foot and toes.  Her assessment was “acute lumbar strain,

with intermittent sciatica.”  Dr. Meador prescribed a medication

regimen and placed the claimant on modified duty.

     On November 13, 2008, the claimant returned to see Dr.

Meador.  He stated that he was having a lot of problems, “hurting 

all the time, sitting made it worse, and standing made it hurt.” 

The claimant was also still having pain in the leg and tingling

on top of the right foot.  Dr. Meador assessed the claimant with

“lumbar strain.”  The claimant’s medication regimen was

continued.  She also continued the claimant on modified duty.

     The claimant returned to see Dr. Meador on November 20,

2008.  She started the claimant on physical therapy treatment. 

Dr. Meador directed the claimant not to do any stooping, climbing
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or bending.  She also directed him not to lift, push or pull any

more than ten pounds.  He was also started on physical therapy

treatment.      

     An MRI of December 3, 2008, showed “diffuse posterior disc

osteophyte complex and moderate bilateral facet hyperthrophy

causing bilateral severe neural foremen narrowing.  At L4-L5,

there was disc bulge with posterior annular tear.  Also, there

was diffuse disc bulge with anterior annular tear as well as

prominent anterior osteophytes at L3-L4.            

    On January 28, 2009, the claimant underwent evaluation with

Dr. Brad A. Thomas.  He noted that the claimant had back pain

that radiated down his right leg.  The claimant reported that he

had numbness down into his right foot, as well as weakness.  He

rated his pain to be at a six on a one to ten scale.  The

claimant qualified the pain as being deep, electric shock like

and constant.  His pain was made worse by bending backward,

walking, prolonged sitting and standing.  It was reduced by lying

down, shifting and changing positions.  Dr. Thomas gave the

claimant the option of more conservative treatment with lumbar

steroid injections.  However, he noted that the claimant would

most likely benefit from a complete right-sided L5-S1 facetectomy

and transforminal lumbar interbody fusion.

     The claimant underwent evaluation with Dr. Cathey, on June

4, 2009.  He reported the following in medical notes:

   HISTORY: Mr. Hargues is a very pleasant, 55-year-old
white male who is here today with his case manager for
an independent medical evaluation.  The patient
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presents with chronic lower back pain of several
months’ duration with occasional radiation to his right
hip and leg in a nonsegmental pattern.  The patient
relates the onset of these symptoms to an occupational
injury suffered on 10/27/2008.  According to Mr.
Hargues, he and a coworker were lifting some drilling
equipment when he noted the sudden onset of pain in his
lower back.  He has not worked since.

He was initially evaluated by Dr. Sharon Meador, an
occupational medicine specialist in Conway.  He 
apparently was treated with appropriate conservative
treatment, specifically, medication and physical
therapy.  Unfortunately, he did not note any
improvement.

After an MRI scan of his lower back revealed
degenerative changes at L4-L5 and L5-S1, the patient
was referred to Dr. Brad Thomas, a neurological surgeon
in Little Rock.  Dr. Thomas reviewed the MRI scan and
has suggested a series of lumbar epidural steroid
injections.  He also has suggested that if the
patient’s pain is refractory to LESIs, Mr. Hargues is a
potential candidate for an L5-S1 laminectomy and
discectomy on the right followed by interbody fusion. 
It was apparently at this point that an IME was
arranged.

The patient has a significant past history of lower
back problems.  He suffered an occupational injury in
March of 1987 when he was only 33 years old.  He was
evaluated by Dr. Ron Williams, a neurological surgeon
in Little Rock who has since retired, and was diagnosed
with degenerative changes at L4-L5 and L5-S1.  This was
confirmed with a CT scan of the lower back, as well as
an MRI scan performed in July of 1987.  The patient was
treated conservatively for several months before
ultimately returning to work.  He is adamant, however,
that he was not having any pain in his lower back at
the time of the occupational injury of 10/27/2008.

The patient also has a history of an anterior cervical
decompression and fusion performed by Dr. Ron Williams
four years ago.  The patient identified a positive
response to surgery and was apparently released
postoperatively without any real restrictions and was
not assigned an impairment rating.

PHYSICAL EXAMINATION: His neurological exam is
negative.  He specifically has no sign of lumbar
radiculopathy and straight leg raising is negative
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bilaterally.  Point tenderness is noted in his lower
back.  However, no paraspinous muscle spasm or
restriction of movement was observed.

The patient, his case worker and I reviewed a
December 3, 2008, MRI scan of his lower back. 
Degenerative changes are indeed noted at L4-L5 and L5-
S1.  There is some foraminal narrowing on the right
side, but is it is difficult to see any evidence of an
acute disc herniation, spinal stenosis, nerve root
entrapment, etc.

ASSESSMENT/PLAN: In my opinion, the patient’s current
symptoms are related to a musculoskeletal injury
superimposed on what are clearly pre-existing changes
in his lower back at L4-L5 and particularly at L5-S1. 
Unfortunately, I do not believe lumbar epidural steroid
injections and especially a discectomy/fusion at L5-S1
will be of any benefit.

In my opinion, the patient is essentially at maximum
medical improvement with regard to the occupational
injury suffered almost eight months ago.  According to
AMA guidelines, he is entitled to a 5% permanent
partial impairment rating to the whole person.

With regard to future employment, the patient would
seem to have three choices.  Since he has a normal
neurological exam, and no significant structural
abnormalities in his lower back, I would have no
problem allowing him to return to work as an oil field
worker without restrictions.  The patient tells me he
doubts that he can resume that type of employment
because of his current symptoms.  He would therefore
need to find another like of work or perhaps pursue
long-term disability benefits through Social Security.

I have encouraged Mr. Hargues to discuss the results of
today’s independent medical evaluation with Dr. Thomas. 
I will be happy to provide a copy of this IME for
Dr. Thomas’ perusal.  Gary Davis, Mr. Hargues’
attorney, is a good friend of mine and it would be
worthwhile for the patient to review the IME with
Mr. Davis so he will know how to proceed from a medical
legal standpoint.

Mr. Hargues was satisfied with this.  He will otherwise
be seen here on a p.r.n. basis. 

    On July 7, 2009, Dr. Cathey wrote the following to
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respondents’ attorney.  

I am responding to your inquiry of July 7, 2009,
regarding my patient, Jerry Hargues.

The 5% permanent partial impairment rating to the whole
person was related to degenerative changes in his lower
back documented on December 3, 2008.  This is in
accordance with AMA guidelines.  These changes clearly
preexisted the patient’s October 27, 2008, occupational
injury.   As I opined in my independent medical
evaluation of June 4, 2009, the degenerative changes
were clearly preexisting although I suspect the patient
did suffer a musculoskeletal injury as a result of the
October 27, 2008, event.

I really do not know how the patient was rated at 20%
back in 1987 based on my review.

I hope this report is satisfactory for your purposes. 
Please feel free to contact me if I can provide
additional information regarding Mr. Hargues’s
independent medical evaluation.

     Dr. Steven Cathy’s deposition was taken on October 16, 2009.

He is a neurosurgeon and has been practicing in the area some

twenty years.  Dr. Cathey agreed to having evaluated the claimant

on June 4, 2009.  However, he admitted that he did not have any

independent recollection of the evaluation.  

     He essentially admitted that the claimant gave him a history

of what had happened on October 27, 2008, and he got the

impression from the description of the work that it was heavy

work.  Dr. Cathey further admitted to having reviewed some film

with respect to the claimant’s MRI of December 3, 3008.  He

further agreed that he did not the MRI from 1987.  Therefore, he

had nothing to compare with the current MRI.  

     Regarding the MRI of 1987, Dr. Cathey testified:

Q.   The report indicates that it was difficult to see a
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herniated disk or nerve root impingement and so forth.  Can
you recall with respect to this particular film the quality
of it or lack of quality of it?

A. You know, I will usually comment if a scan is
technically inferior or non-diagnostic and in my opinion it
was adequate.

     He admitted to having reviewed Dr. Thomas’ report of January

28, 2009 wherein he recommended surgery.  With respect to Dr.

Cathey’s report, he agreed that his evaluation, findings, and

history appears to be pretty the same as Dr. Thomas, other than 

their recommendations for treatment.                    

     Dr. Cathey testified:

Q.   Now, your conclusion -- well let me ask you about one
thing that Dr. Thomas said in his report that may or may not
be different from yours.  And he is talking about the degree
of severity of this degeneration at L5-S1.  He uses the term
severe to describe that degeneration.  And I’m looking at –

     A.   Yes.  I see it at page 3 of his report.

Q. Right.  When he’s talking about imaging.  Would you
have any reason to disagree with that particular gradation
of the degeneration at that level?

A. No, I mean I thought it was severe too.  I thought he
had, actually I thought it was fairly significant.  Let me
see the words I used.  I just said degenerative changes.  I
actually thought it looked pretty bad at the level above L5-
S1, the L4-5 level.  But, yes, basically I don’t have any
reason to dispute Dr. Thomas’ grading of the degenerative
disk disease.

     With respect for continuing treatment for the claimant back

pain and related symptoms, Dr. Cathey gave the following

testimony: 

Q.    In the past I know in your practice you have referred
patients to be seen by Dr. Garlapati or one of the other
pain physicians in the central Arkansas area.  Would that be
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something that Mr. Hargues might consider having done or if
you were his treating physician you might consider doing or
is there any kind of recommendation that you would have for
continuing treatment for this gentleman?

  
A.    I told Mr. Hargues in my opinion that I didn’t think
this problem was going to get better; that, you know,
statistically once you get into chronic pain which by
definition is after three months, the odds of it getting
better are not that good.  But I also told him this, go back
and talk to Brad Thomas.  If Thomas is convinced he can make
you better with surgery what the heck, good.  You know, I’m
just giving an opinion as to whether or not I think it would
make you better or not and I just didn’t think it would
help.  But, you know, patients sometimes are desperate and
they’ll say, I need to do something even if it’s wrong.  So,
you know, I wouldn’t stand in the way of Thomas doing it, if
he felt convinced.                    

Q. But what about the pain clinic referral; not really
something you would recommend?

 
     A.   Not at this point.  Again, had I seen him within the    
     first few weeks of his injury probably, but.

     Q.  Could he take medication and make himself feel better?   
     Would that help relieve his symptoms if he was taking        
     medication now?
 

A.    Oh, I don’t think there’s any question medication will
make it feel better.  That’s a whole other kettle of fish
when you start talking about how much you want to treat a
patient, whether you give him narcotics long term or you
don’t want to create another problem but yeah there are
medications that would, that are designed to treat chronic
low back pain.

Q.   So he could have some degree of ongoing need for
treatment -- let’s set aside Dr. Thomas’ recommendation. 
I’m just talking about if you were seeing him, number one
what you would tell him is, I don’t think the surgery is
going to help you and, number two, I don’t think these
injections are going to help you because of the chronicity
of your problems and, number three, I don’t think that being
referred to a pain management clinic is going to do a whole
heck of a lot of good for you but, number four, you might
want to take some medication to help your symptomatology in
the future.  Am I stating that accurately?
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     A.   Yes.

     Upon being questioned as to whether the claimant would still

be working, had he not had the aggravation, Dr. Cathey

essentially testified that he assumes that’s the reason he is not

working, since he was working before he had the injury.    

     Dr. Cathey admitted that the claimant was believeable.  He

specifically admitted that if the claimant preceives himself to

be disabled, he had not reason to disagree with that.  Dr. Cathey

agreed that his opinions offered herein, are offered within a

reasonable degree of medical certainty.

    On cross examination by the respondent, Dr. Cathey agreed

that in addition to reviewing the claimant’s prior and current

medical records, he conducted a physical examination of him.

Dr. Cathey, examined the claimant from a neurological standpoint,

and he did not find any abnormal findings.  He also testified

that he examined the claimant’s lower back to see if there were

any spasm restricted movement, and in his opinion his examination

was normal.  

     Dr. Cathey testified:

Q. Okay.  And in your opinion also you indicated that you
would have no problem with him going back to work with no
restriction, correct?

A. The reason I say that, the MRI scan showed changes in
his lower back that clearly were there the day he got hurt. 
So in other words, if he could work with an MRI that looked
like that before the injury, I would not have any reason
putting long-term restriction on him for returning to the
oil field, if he decided he wanted to go back to work.
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     Upon being questioned about medical treatment for the

compensable back injury, Dr. Cathey gave the following

explanation:

Q. You’ve indicated today that you wouldn’t stand in the
way of Dr. Thomas recommending additional treatment, you
wouldn’t stop Mr. Hargues from obtaining that, correct?

A. Correct.

Q. If he did obtain additional treatment of any kind,
would you think it’s because of his long-standing
degenerative problems or because of an acute work-related
injury from October of ‘08?

A. Well this is where you get into this hairsplitting -- I
think that the, for example the, whether it’s an epidural
steroid injection or whether it is an interbody fusion as
suggested by Dr. Thomas, you are clearly treating
preexisting degenerative changes on an MRI scan.  So I guess
that would be my answer, that you’re treating structural
abnormalities in the lower back that preexisted the injury. 
However, you would, and I always say this, he most likely
suffered some type of an event superimposed on preexisting
changes.  So that’s for you attorneys to sort out.

Q. Okay.  The musculoskeletal injury that you say that he
sustained from October of ‘08, he’s reached maximum medical
improvement from that, correct?

A. In my opinion, yes.

Q. How long would somebody normally take to recover from
something like that?

A. It’s an arbitrary number but in my mind three months. 
After three months if you haven’t recovered then I don’t
think we’re dealing with a soft tissue injury anymore.  It’s
something else.

  

                           ADJUDICATION           

A.  Additional Medical Treatment
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     An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  Ark. Code

Ann. § 11-9-508(a).  The claimant bears the burden of proving

that he is entitled to additional medical treatment.  Dalton v.

Allen Eng'g Co., 66 Ark. App. 201, 989 S.W. 2d 543 (1999).  What

constitutes reasonably necessary medical treatment is a question

of fact for the Commission.  Wright Contracting Co. v. Randall,

12 Ark. App. 358, 676 S.W.2d 750 (1984); Air Compressor Equipment

v. Sword, 69 Ark. App. 162, 11 S.W. 3d 1 (2000). 

    Here, the parties stipulated that the claimant sustained a

compensable injury to his back on October 27, 2008.  The

respondents have paid some medical benefits.  However, the

respondents have since controverted the claimant’s entitlement to

additional medical treatment, in the form of surgery as

recommended by his treating physician, Dr. Thomas. 

     After weighing the evidence impartially and without giving

the benefit of doubt to either party, I find that the claimant

proved by a preponderance of the evidence that the treatment

recommended by Dr. Thomas, in the form of “a complete right-side

L5-S1 facetectomy and transforminal lumbar interbody fusion, is

reasonably necessary and causally related to his compensable back

injury of October 27, 2008. 

     Specifically, it is undisputed that prior to his compensable

injury, the claimant suffered pre-existing degenerative changes

of the lumbar spine, and that he sustained two prior injuries to
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his back.  These injuries occurred in 1987 and 1994. 

     The claimant credibly testified that prior to the October

2008 incident, he had not experienced any problems with his back

since the 1994 incident, wherein he underwent only minimal

treatment.  His testimony is corroborated by the medicals.  

     Here, the evidence demonstrates that prior to the work

incident, the claimant had no problems performing his job duties

or any other activities.  However, since his work incident, the

claimant has continued with debilitating, sharp pains that

radiate from his back, down into his right leg and foot.  He also

has numbness and tingling of the lower right extremity.  Hence,

the claimant continues with these chronic symptoms despite 

conservative treatment.  

     Dr. Cathey opined during his deposition, that the claimant

suffered some type of an event superimposed on pre-existing

changes.” 

     In Williams v. L & M Janitorial, Inc., 85 Ark. App.1, 145

S.W. 3d 383 (2004), the Arkansas Court of Appeals pointed out

that in workers’ compensation law, an employer takes the employee

as he finds him.  

    Therefore, based on the expert opinion of Dr. Cathey (there

being no medical expert opinions to the contrary), the testimony

elicited from the claimant during the hearing, and there being

absolutely no evidence of any subsequent trauma or new injury, I

find that the claimant’s compensable back injury of October 27,

2008, is at least a contributing factor in his need for back
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surgery. See Thomas v. Entergy Arkansas, Inc., Full Workers’

Compensation Commission, Opinion filed January 24, 2006

(F308759).  

    As a result, I find that the surgery recommended by Dr.

Thomas is reasonably necessary and causally related to the

claimant’s compensable injury of October 2008.  

    Pursuant to  Ark. Code Ann. § 11-9-508, the respondents are

liable for the expense of the additional treatment, in the form

of surgery, as recommended by his treating physician, Dr. Thomas.

     While I realize that Dr. Cathey has opined that surgery

will not be of any benefit, minimal weight has been attached to

this opinion, considering the chronic nature of the claimant’s

symptoms since his work incident, that his treating physician,

Dr. Thomas has recommended said surgery, and because conservative

treatment has provided little to no relief of his symptoms.     

     The claimant also contends that he is entitled to temporary

partial disability from October 28, 2008, and continuing through

until a date yet to be determined.     

      The medical evidence and the claimant’s testimony

demonstrate that the claimant has remained within his healing

period since the date of his compensable injury.  The evidence

shows that the claimant had not returned to full wages since on

or about mid-February 2007, and continuing through until June 30,

2007, so as to prove his entitlement to temporary partial

disability during this period of time.
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B.  Temporary Total Disability

    An injured employee who suffers an unscheduled injury is

entitled to temporary total disability compensation during the

time that he is within his healing period and totally

incapacitated to earn wages.  Arkansas State Highway and

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W. 2d

392 (1981). 

      Based on the evidence presented in this case, I find that

the claimant has remained within his healing period and suffered

a total incapacity to earn wages beginning on October 27, 2008,

the date of the incident, and continuing until a date yet to be

determined.  As a result, I further find that the claimant proved

by a preponderance of the evidence his entitlement to temporary

total disability compensation from October 28, 2008, to a date

yet to be determined.

     While, I recognize that  Dr. Cathey has pronounced medical

improvement, minimal weight has been attached to this opinion,

given all of the evidence to the contrary, namely, the

recommendation for surgery and the ongoing chronic nature of the

claimant’s symptoms despite conservation treatment.       

      In addition, the evidence demonstrates that beginning on

October 30, 2008, Dr. Meador placed the claimant on light- 

modified work duty.  Since this time, she has not removed said

restrictions.   

      The claimant credibly testified that under the light-duty

restrictions placed on him by Dr. Meador, he is unable to perform
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his job with the respondent-employer.  He also testified that

with these restrictions, he is unable to perform any of his prior

work, which include primarily, oil field type work and

construction work.   Although the claimant talked on numerous

occasions with Mr. Goff, the evidence does not demonstrate that

the respondent-employer ever offered the claimant any work within

his physical restrictions.  

      A claimant who has been released to light-duty work but has

not returned to work may be entitled to temporary total

disability benefits where insufficient evidence exists that the

claimant has the capacity to earn the same or any part of the

wages he was receiving at the time of the injury.  Sanyo Mfg.

Corp. v. Leisure, 12 Ark. App. 274, 675 S.W. 2d 841 (1984). 

     In sum, based on the testimony elicited at the hearing, the

medical evidence of record, I thus find that the claimant is

entitled to temporary total disability, beginning on October 28,

2008, and continuing through to a date yet to be determined.   

C.  Attorney’s Fee

     The respondents have controverted this claim for additional

benefits in its entirety.  Therefore, the claimant’s attorney is

entitled to a controverted attorney’s fee on all indemnity

benefits awarded herein to the claimant, pursuant to  Ark. Code

Ann. § 11-9-715.

            FINDINGS OF FACT AND CONCLUSIONS OF LAW 

    On the basis of the record as a whole, I make the following
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findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at    
    all relevant times, including October 27, 2008.

3.  The claimant sustained a back compensable injury on said 
         date.   

4.  The claimant compensation rates are $522.00 for
         temporary total disability and $392.00 for permanent     
         partial disability.

5.  This claim has been accepted as a compensable medical
         only claim and benefits have been paid accordingly.

6.  The claimant proved his entitlement to temporary total   
    disability compensation from October 28, 2008, to a date

         yet to be determined.

7.  The claimant proved his entitlement to additional        
    medical treatment from Dr. Thomas, in the form of        
    surgery. 

8.  The respondents have controverted this claim for         
  additional benefits in its entirety. 

        
9.  The claimant’s attorney is entitled to a controverted    
    attorney’s fee on all indemnity benefits awarded herein,

         pursuant to Ark. Code Ann. § 11-9-715.

    10.  All issues not addressed herein are expressly reserved   
         under the Arkansas Workers’ Compensation Act.
               
                             AWARD

     The respondents are directed to pay benefits in accordance

with the findings of fact set forth herein this Opinion.  

     All accrued sums shall be paid in lump sum without discount,

and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809.

     Pursuant to Ark. Code Ann. § 11-9-715, the claimant’s
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attorney is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein.  This fee is to be paid one-half by the

carrier and one-half by the claimant. 

     All issues not addressed herein are expressly reserved under 

the Act.

     

 IT IS SO ORDERED.

                                                                  
         
                                                                  
                                   ________________________
  CHANDRA HICKS

Administrative Law Judge       
                                 

 

                                                                  
                                                                  
                                                                  
                                                                  
                                


