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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on February 17, 2010, before

Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered in this

case on December 29, 2009, and was introduced into the record of this proceeding

as Commission Exhibit No. 1.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  The following stipulations as submitted by the parties in the Pre-hearing

Order and as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

November 10, 2008, when the claimant sustained a compensable

injury.

By agreement of the parties, the issues to be litigated are:

          1. Claimant’s entitlement to additional medical treatment for his back.

2. The applicable compensation rates and whether there has been an

underpayment of temporary total disability benefits.

3. All other issues are reserved. 

The record consists of an one volume transcript of the February 17, 2010,

hearing consisting of the testimony of Nathan Hale and all documentary evidence

consisting of Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s Exhibit

No. 1 (Medical records with index); Claimant’s Exhibit No. 2 (Documentary evidence

with index); Respondents’ Exhibit No. 1 (Medical records with index); and

Respondents’ Exhibit No. 2 (Wage Statement).  In addition, I have blue-backed and

fully incorporated the post-hearing letter brief filed by the claimant on February 19,

2010, and the post-hearing letter brief filed by the respondents on March 2, 2010,

into the hearing record.

FACTUAL BACKGROUND

Nathan Hale is 31 years of age (d.o.b. 07/13/1978).  He graduated Sheridan

High School.  He attended Pulaski Tech in 2007 and received a small engine

mechanics certification.  On November 10, 2008, he was working for American

Sheet Metal installing and replacing heating and air conditioning units and



Hale - F811533 - 3 -

associated equipment, including ductwork.  He had worked for approximately two

to three months.  He made $13.00 an hour and worked 40 hours a week depending

on the weather.

On November 10, 2008, he was removing a horizontal attic unit and ductwork

from an attic in a residential rent house.  The rung broke on the pull-down staircase

and he fell approximately 10 to 13 feet with his back against the staircase and

stopping the fall with his right foot.  He explained that he landed on the ground on

some debris and tools on the right side of his back.  He was not able to use his right

foot and his back was hurting.  He crawled to his truck and called his boss to come

and get him.  His boss picked him up and took him to Healthcare Plus.  He was

seen by Dr. Alexander.  X-rays were taken and he was given pain medication.  He

was taken off work for two weeks.  He returned for follow-up with Dr. Alexander with

continued complaints of pain in his back, foot, and ankle. He was referred to Dr.

Tucker, an orthopedic surgeon, for further evaluation and treatment of his foot.

After conservative treatment failed, he underwent surgery on his foot.  He has had

physical therapy and continues to have problems with his foot.  He remains on pain

medications.  He has continued to have problems with his back.  

In August of 2009, he was on his front porch with his one year old son. His

son wandered too close to the edge of the porch.  When he reached over to grab

his son, Hale lost his balance and injured his low back as he fell backwards.  He

sought medical attention at the emergency room in Malvern.  He received an

injection in his back.  He explained that he had continual pain in his back from the
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date of the work injury.  Hale testified that after the medication wore off from the

injection, his back returned to the same amount of pain as before.  Hale testified

that he continued to have pain in his back and needs additional medical treatment.

On cross-examination, Hale testified that he was currently on Darvocet, but

had taken “all kinds of different stuff”, including oxycodone immediately after his

surgery.  He testified that prior to working for American Sheet Metal Works, he was

injured in a motorcycle accident.  He was ejected at approximately 60 miles an hour

and landed on the side of the road in some trees or bushes.  He sought treatment

at Jefferson Regional Medical Center for a concussion and injuries to his face,

forehead, and forearms.  He did not recall injuring his back although medical

records dated May 21, 2008, reflected that he had suffered wounds on his arm and

his back. He was also hospitalized for appendicitis and was prescribed

hydrocodone.  He was not familiar with the progress note dated October 15, 2008,

which indicated there was a question of narcotic use concerning Vicodin.  

Hale testified that he was hired as a 40-hour-a-week full time employee and

he worked whatever hours were available.  He understood there were some weeks

when he would work more than 40 hours and some weeks when he worked less

than 40 hours.  

Hale denied that he told Dr. Alexander on November 17, 2008, that the pain

in his back had improved.  He explained that the doctor was more focused on his

ankle and right leg at that time.  He testified that his back problems did not resolve

notwithstanding the report of Dr. Alexander in November of 2008.  He was treated
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by Dr. Tucker on December 10, 2008.  He did not recall having any conversations

with Tucker about his back, but agreed that Tucker’s report showed that his “back

has cleared but continues to have problems with the ankle”.  He explained that the

absence of notations about his back on Tucker’s records were related to the fact

that Tucker was an ankle specialist.  He did not go to physical therapy for his back

pain and did not tell the therapist about his back pain.  He did not mention back

pain to Dr. Rutherford during the nerve conduction study.  He recalled talking with

Dr. Kulak in April of 2009, about workers’ comp not wanting to address his back

issues.  He understood that Kulak was not allowed to prescribe treatment for his

back.  Hale testified that he did not improve after his ankle surgery.  He was

referred to a pain doctor for further evaluation.  The pain doctor recommended that

he discontinue the use of narcotic medicine.  On February 7, 2009, the pain doctor

noted that Hale was not very happy about not getting narcotics.  

Hale testified that he had been receiving $206.60 in bi-weekly benefits.  He

explained that they were withholding child support from his benefits.  Initially, extra

amounts were withheld because he was behind on his payments.  He understands

that he is now caught up but the same amount is being withheld from his benefit

checks.  He explained that he fully recovered from the motorcycle accident in May

of 2008 and was officially released to go back to work prior to the incident in

November of 2008.  

Medical records reveal that the claimant sought treatment with Dr. Alexander

on November 10, 2008, with complaints of back pain and right ankle pain as a result
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of a fall down a ladder from an attic.  He was diagnosed with thoracic and lumbar

contusion and sprain and a right ankle sprain.  He was fitted with a case splint,

given Flexeril and Lorcet Plus, and taken off work until November 17, 2008.  On

November 17, 2008, he returned to Dr. Alexander for follow-up.  Records note that

Hale “states that the pain in his back has improved a great deal, but he still has

pain when he walks on his right ankle . . .”  He was given a refill on prescriptions

and taken off work until November 24, 2008.  On November 24, 2008, Hale returned

for follow-up with complaints of continued pain in his ankle which was not

improving.  Dr. Alexander noted in his assessment that Hale’s contusion of the

thoracic spine and lumbar spine was resolved and that he was being referred to an

orthopedic specialist for treatment of his ankle sprain.  He was taken off work until

December 10, 2008.  On December 10, 2008, Hale was examined by Dr. James

Tucker, an orthopedic surgeon.  Although Tucker noted in his history that the

claimant had suffered a contusion to his back, he noted that “the back has cleared

but he continues to have problems with the ankle.”  Tucker ordered an MRI of the

right ankle and put him in an ASO ankle brace.  The MRI taken on December 24,

2008, revealed a partial tear of the Achilles tendon with a slight effusion.  He was

put in a boot on crutches.   He was directed to be non-weight bearing for

approximately four weeks.  On January 14, 2009, the claimant returned for follow-up

with Dr. Tucker.  He was let out of his boot and referred to physical therapy for his

ankle, with restrictions of no running, climbing, or lifting.  On February 11, 2009,

Hale returned to Dr. Tucker.  He noted that the claimant should continue in therapy.
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He noted that if the numbness did not improve, he would consider a nerve

conduction study.  On February 11, 2009, Hale was released to sedentary work

only.  On March 4, 2009, Hale returned to Tucker with complaints of increasing pain

in his foot and his ankle.  He was given a Medrol dose pack and referred for an

EMG.  He was ordered to remain on sedentary duty.  On March 20, 2009, the

claimant underwent an EMG conducted by Dr. Rutherford, a neurologist.  The EMG

results were normal.  The claimant was seen by Dr. Tucker on March 20, 2009,

after the EMG with continued complaints of pain and numbness in the leg and

ankle.  Tucker referred Hale to Dr. Kulik for a second opinion. He was kept on

sedentary duty.  On April 29, 2009, Hale was seen by Dr. Kulik with complaints of

significant pain and swelling in his right ankle and foot.  He was diagnosed with

plantar fasciitis and injury to the Achilles tendon with probable Achilles tendinosis.

Kulik recommended conservative treatment.  On June 24, 2009, Dr. Kulik notes that

the Achilles tendon problem was resolved and his ankle was stable.  Steroid

injections were offered twice, but Hale declined.  He was returned to light duty and

referred for physical therapy.  On August 5, 2009, Kulik noted that the claimant’s

Achilles tendon problem was resolved and that his plantar fascial problem was the

predominant problem.  He recommended surgery.  On September 3, 2009, he was

seen by Dr. Jason Stewart for a second opinion.  Stewart concurred with Kulik that

surgery was his last available option.  On November 9, 2009, Hale underwent a

right partial plantar fascia release with exploration of the right tarsal tunnel. 
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On January 27, 2010, the claimant was seen at the UAMS Neurosurgery

Clinic with complaints of continued post-surgical pain in his right foot.  He denied

back pain and neck pain.

Records from Hot Spring County Medical Center reflect that on August 1,

2009, the claimant sought treatment with complaints of back pain after falling off a

porch.  X-rays showed no fracture.  He was diagnosed with a left perispinous

muscle spasm and given a trigger point injection, hydrocodone, Flexeril, and

released from the emergency room.      

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2.  The employer/employee/carrier relationship existed on or about

November 10, 2008, when the claimant sustained a compensable

injury.

3. The claimant has failed to prove by a preponderance of the evidence

that he is entitled to additional medical treatment for his back.

4. Based on the evidence, I find that the claimant’s average weekly

wage was $603.88, which entitles him to temporary total disability

benefits in the amount of $403.00 per week from the date of his injury

to a date yet to be determined.  However, I do find that the

respondents are entitled to a credit for checks cashed by the claimant

which were meant for medical providers.
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5. The respondents have fully controverted claimant’s entitlement to

disability benefits.  Claimant is entitled to a twenty-five percent (25%)

statutory attorney’s fee on the indemnity benefits awarded herein,

one-half to be paid by the respondents and one-half to be withheld

from the claimant’s award of benefits.

 DISCUSSION

The claimant contends that on or about November 10, 2008, he sustained

an injury to his right foot and back as a result of a fall from a ladder.  The claimant

has been off of work since the date of injury and is contending that he is entitled to

additional temporary total disability benefits as a result of an underpayment by the

respondents.  The claimant contends that he is entitled to additional medical

treatment and attorney’s fees.  The claimant specifically reserves all other issues

at ths time.

The respondents contend the claimant was injured on November 10, 2008,

when he fell from a ladder.  He was initially treated by Dr. Alexander who ordered

x-rays of the lumbar and thoracic spine, and right ankle, which were all normal.  He

diagnosed the claimant with right ankle sprain and lumbar and thoracic contusion.

Dr. Alexander referred the claimant to Dr. Tucker for his ankle sprain due to

continued problems of swelling and pain.  Dr. Tucker ordered an MRI, which

showed a partial tear of the Achilles tendon and slight effusion.  The claimant was

placed in an ankle boot and referred to physical therapy.  However, the claimant

had continued complaints of pain and numbness and Dr. Tucker ordered an EMG
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nerve conduction study of the claimant’s right leg, which was normal.  Dr. Tucker

then referred the claimant to Dr. Kulik for a second opinion.  The claimant saw Dr.

Kulik on April 29, 2009.  During Dr. Kulik’s examination, he noted pain, swelling and

difficulty walking.  His findings were that the claimant had plantar fascitis and

Achilles tendinosis.  He recommended conservative treatment and physical therapy.

However, the physical therapy again failed and Dr. Kulik recommended a plantar

fascia release, and this recommendation was followed by a second opinion by Dr.

Ruth Thomas.  Shortly thereafter, Dr. Kulik left the State and the claimant‘s care

was transferred to Dr. Thomas, who performed the surgery on November 9, 2009.

The respondents contend that all appropriate benefits are being paid, including

temporary total disability and medical at this point.  The respondents further

contend that further medical treatment for the back is not reasonable and

necessary.

I.  AVERAGE WEEKLY WAGE 

Arkansas Code Annotated Section 11-9-518 provides:

(a)(1) Compensation shall be computed on the average weekly wage
earned by the employee under the contract of hire in force at the time
of the accident and in no case shall be computed on less than a full-
time workweek in the employment. . . .
(c) If, because of exceptional circumstances, the average weekly
wage cannot be fairly and justly determined by the above formulas,
the commission may determine the average weekly wage by a
method that is just and fair to all parties concerned.

In order to receive benefits based on a 40 hour week, a claimant must either

actually have worked at least 40 hours per week or be bound by contract to work
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40 hours if the work is made available.  Metro Temporaries v. Boyd, 314 Ark. 479,

863 S.W.2d 316 (1993).  The claimant has the burden of proving that he was bound

by contract to work forty hours each week if the work was made available.  A & C

Servs., Inc. v. Sowell, 44 Ark. App. 150, 870 S.W.2d 764 (1994). The Arkansas

Court of Appeals has concluded that the Commission did not err in basing a

claimant’s wage rate for seasonal work on a full forty hour work week under

circumstances where the claimant’s contract of hire was for forty hours per week or

more whenever work was available, and the claimant worked less than forty hours

per week when her working hours were reduced because of the weather.  Chapel

Gardens Nursery v. Lovelady, 47 Ark. App. 114, 885 S.W.2d 915 (1994).   In

Chapel Gardens, the employee worked for the employer approximately seven

months in the year prior to her compensable injury.  The contract for hire was for

forty hours per week or more, whenever work was available.  The employer

contended that the rate based on a 40 hour work week was erroneous because it

resulted in the payment of benefits in excess of her annual income.  The Court

affirmed the Commission, stating: 

First, the record shows that the appellee’s working hours depended
in large measure upon the weather; given the limited amount of time
she had been employed, any projection of her expected annual
income is necessarily speculative.

The Court found the case to be controlled by Gill v. Ozark Forest Products,

255 Ark. 951, 504 S.W.2d 357 (1974), a case involving a seasonal employee in the

timber industry.  In Gill, the employee’s hours depended on the weather and on
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supply and demand. The Supreme Court calculated the employee’s benefits on the

basis of a full-time workweek.  

In the instant case, Respondents cite to the cases of Sierra v. Griffin Gin, 100

Ark. App. 113,    S.W.3rd     (October 10, 2007) and the case of Rheem

Manufacturing, Inc. v. Bark, 97 Ark. App. 224,    S.W.3d    (2006), as support for their

argument that the Commission should use exceptional circumstances to reduce the

average weekly wage.  However, I find that the instant case is more akin to the case

of Chapel Gardens.  In the instant case, the claimant testified that he was employed

for a forty or more hour work week.  He testified that he worked when work was

made available to him.  Like the employees in Chapel Gardens and Gill, the

claimant’s hours depended on the weather and needs of the employer.  There was

no evidence offered by the employer to refute the testimony of the claimant. Based

on the evidence, I find that the claimant’s average weekly wage is $603.88, which

entitles him to temporary total disability benefits in the amount of $403.00 per week

from the date of his injury to a date yet to be determined.  However, I do find that the

respondents are entitled to a credit for checks cashed by the claimant which were

meant for medical providers . 

II.  ADDITIONAL MEDICAL TREATMENT FOR BACK

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: 

(a)n accidental injury causing internal or external physical harm to the
body or accidental injury to prosthetic appliances, including
eyeglasses, contact lenses, or hearing aids, arising out of and in the
course of employment and which requires medical services or results
in disability or death.
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An injury is “accidental” only if it is caused by a specific incident and is

identifiable by time and place of occurrence.  A compensable injury must be

established by medical evidence supported by objective findings.  Ark. Code Ann.

§ 11-9-102(4)(D).

The respondents initially accepted the claimant’s injuries as a result of his fall

on November 10, 2008, as compensable and paid medical expenses, including

surgery on claimant’s right foot.  Claimant now seeks additional medical treatment

for his back.  Respondents contend that any need for additional medical treatment

is not reasonable or necessary or related to the work-related injury.    

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894

S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684

S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).

Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a
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question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000).   Respondents are responsible only for medical services which

are causally related to the compensable injury. 

In the instant case, it is undisputed that an incident involving the claimant

occurred at work.  The primary dispute is whether claimant has established a causal

connection between the work-related accident and the need for medical treatment.

In a workers’ compensation case, a claimant must prove a causal connection

between the work-related accident and the disabling injury.  The basic test is

whether there is a causal connection between the two episodes.  Bearden Lumber

Co. v. Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983). It is the Commission’s duty to

determine if a causal connection exists between the primary injury and any

additional injuries.  Williams v. Prostaff Temporaries, 336 Ark. 510, 988 S.W.2d 1

(1999).   While medical evidence is not required to show a causal connection,

claimant must show proof by a preponderance of the evidence.  Wal-Mart Stores.

Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).  It has long been

recognized that a causal relationship may be established between an employment-

related incident and a subsequent physical injury upon a showing that the injury

manifested itself within a reasonable period of time following the incident, is logically

attributable to the incident, and there is no other reasonable explanation for the

injury.  Hall v. Pittman Construction Co., 235 Ark. 104, 357 S.W.2d 263 (1962).  If

the claimant’s disability arises soon after the accident and is logically attributable to
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it, with nothing to suggest any other explanation for the employee’s condition, there

is no substantial evidence to sustain the Commission’s refusal to make an award.

Clark v. Ottenheimer, 229 Ark. 383, 314 S.W.2d 497 (1958);  Johnson v. Little Rock

School District, Full Commission Opinion filed April 4, 2002 (E700511 & F011921).

 But, if the disability does not manifest itself until many months after the accident, so

that reasonable men might disagree about the existence of a causal connection

between the accident and the disability, the issue becomes one of fact upon which

the Commission’s conclusion is controlling.  Kivett v. Redmond Co., 234 Ark. 855,

355 S.W.2d 172 (1962).

In the instant case, respondents contend that the claimant’s need for

additional treatment to his back is related to a subsequent intervening accident and

an ongoing degenerative process.   Claimant initially received conservative medical

treatment for his back with Dr. Alexander which was provided by his employer.

However, the medical records reflect that the back injury resolved in a few weeks

and all subsequent treatment related to the claimant’s ankle and foot injuries.  The

records also reveal that claimant made no on-going complaints of back problems

until after a fall from his porch at home in August of 2009.  In addition, although the

claimant has requested additional treatment for his back, he has offered no medical

records to establish any recommendations from his treating physicians.  Any

decision as to claimant’s need for future medical treatment for his back would be

based on pure speculation.  Conjecture and speculation, even if plausible, cannot

take the place of proof.  Ark. Dept. of Correction v. Glover, 35 Ark. App. 32, 812
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S.W.2d 692 (1991); Dena Construction Co. v. Herndon, 264 Ark. 791, 575 S.W.2d

155 (1970); Arkansas Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125

(1993).

Therefore, I find that the claimant has not proven that any additional medical

treatment for his back is reasonable, necessary, and causally related to his work

injury.   

III.  CONTROVERSION AND ATTORNEY’S FEES

Based on my review of the evidence in this case, I find that respondents have

fully controverted payment of additional temporary total disability benefits.

Claimant’s attorney is entitled to a statutory attorney’s fee on the disability  benefits

awarded herein.

AWARD

The respondents are hereby directed and ordered to pay benefits in

accordance with the findings of fact and conclusions of law set forth herein. 

IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


