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STATEMENT OF THE CASE

A hearing was held in the above styled claim on August 17,

2010, in Fort Smith, Arkansas.

A pre-hearing order was entered in this case on May 18, 2010.

This pre-hearing order set out the stipulations offered by the

parties and outlined the issues to be litigated and resolved at the

present time.  A copy of this pre-hearing order was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On May 31, 2007,  the relationship of employee-employer-

carrier-TPA existed between the parties.

2. The appropriate weekly compensation benefits are $504.00

for total disability and $378.00 for permanent partial

disability, based on an average weekly wage of $1,244.54.
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3. On May 31, 2007, the claimant sustained a compensable

injury to his right lower extremity.

4. There is no issue over medical services, at present.

By agreement of the parties, the issues to be litigated and

resolved at the present time hearing were limited to the following:

1. The claimant’s entitlement to temporary total disability

from June 1, 2007 through June 3, 2007; temporary partial

disability from June 4, 2007 through July 16, 2007;

temporary total disability from July 17, 2007 through

July 22, 2007, temporary partial disability from July 23,

2007 through October 15, 2007, temporary partial

disability from January 4, 2008 through a date yet to be

determined.

2. Appropriate attorney’s fees.

3. The claimant’s entitlement to permanent partial

disability for permanent physical impairment.

In regard to these issues, the claimant contends:

“a. The claimant contends that he is entitled
to temporary total disability benefits for the
period of June 1, 2007 until June 4, 2007,
temporary partial disability benefits from
June 4, 2007 until July 17, 2007, temporary
total disability benefits from July 17, 2007
until July 23, 2007, temporary partial
disability benefits from July 23, 2007 until
October 15, 2007, and temporary partial
disability benefits from January 4, 2008 until
a date yet to be determined.  The claimant
contends that if his healing period has ended,
he is entitled to 12% permanent impairment to
the foot.

“b. The claimant contends that his attorney is
entitled to an appropriate attorney’s fee.”
  



Griffith-F902048 -3-

  
In regard to these issues, respondents contend:

“Respondents contend that all appropriate
benefits have been and are being paid with
regard to this matter. Claimant continued to
work for respondent employer through 8/26/07
at which time he resigned to work on his
father’s ranch. Light duty had been available
to him had he not decided to resign. Claimant
also received a full duty release on 5/31/07
and again on 11/6/07. No permanency was
assigned at that time.” 

 DISCUSSION

  I. TEMPORARY DISABILITY BENEFITS 

The first issue to be addressed is the claimant’s entitlement

to temporary disability benefits for either total or partial

disability. The burden rests upon the claimant to prove his

entitlement to these benefits.  

As the injury sustained by the claimant is to a portion of his

body scheduled in Ark. Code Ann. §11-9-521, the claimant’s

entitlement to temporary disability benefits is controlled by the

provisions of Ark. Code Ann. §11-9-520 and §11-9-521.  Clearly,

under the provisions of both of these sections, the claimant cannot

be awarded temporary disability benefits for any period of time

when he is not in his healing period.  As the injury involved in

this case is to a “scheduled” member, the claimant need not prove

actual total disability from the compensable injury, but only that

he had not “returned to work”.

The issue of the duration of the healing period is a medical

question, which must be resolved on the basis of the greater weight

of the medical evidence presented. Ark. Code Ann. §11-9-102(12)
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defines the “healing period” as the period of time necessary for

the actual healing of the physical injury or damage caused by the

employment-related accident.  Once this physical injury or damage

either has entirely resolved or at least reasonably stabilized, at

a level where nothing further in the way of time or medical

treatment offers a reasonable expectation of improvement, then the

healing period has ended. The mere continuation of symptoms is not

sufficient, in and of itself, to extend the healing period, even if

medical treatment is reasonably necessary to manage these chronic

symptoms. 

In the present case, the medical evidence shows that by

October 15, 2007, the fractures to the third and fourth metatarsals

of the claimant’s right foot had healed. In his report of that

date, Dr. Martimbeau noted that x-rays showed the fractures of the

claimant’s third and fourth metatarsals to be “well healed”. Dr.

Martimbeau further recorded that the claimant reported being

comfortable with no specific complaints. On that date, Dr.

Martimbeau had released the claimant to return to work with no

restrictions.

On November 2, 2007, the claimant was seen at the Veterans

Administration Facility for follow up of numerous complaints with

various portions of his body, including the crushing  injury to his

right foot. In regard to the claimant’s right foot, this report

noted:

“Is doing some better but residual pain.”
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The examiner recommended that the claimant follow up with his VA

orthopaedic surgeon, Dr. Hawkins.  The claimant was also directed

to follow up with various other physicians for his other

complaints. The only abnormality noted on the claimant’s physical

examination on that date, was a golf ball sized mass under his left

arm and surgery scars on his right foot.

In a report, dated November 6, 2007, Dr Martimbeau opined that

the claimant had reached maximum medical improvement (MMI) for the

compensable injury to his right foot and had experienced no

physical impairment, as a result of this compensable injury. This

report again noted that the claimant only complained of “minimal

soreness” and his physical examination was essentially normal.

The follow up evaluation that had been recommended by the

Veterans Administration personnel, on November 2, 2007, was

subsequently performed by Dr. Timothy Gilcrest of the Veterans

Administration orthopaedic department on November 13, 2007. In his

report of this evaluation, Dr. Gilcrest noted that the claimant was

experiencing “a little bit of pain” in his foot, but that his

complaints of pain and difficulties had now shifted to his right

knee and hip. Dr. Gilcrest also observed that the claimant was now

limping, but was unable to determine whether this limp was the

result of pain in the claimant’s foot, knee, or hip, or whether it

was merely a learned behavior. Dr. Gilcrest stated that the x-rays,

which were performed on that date, showed that the fractures of the

claimant’s third and fourth metatarsals had healed. On his physical

examination of the claimant’s foot, Dr. Gilcrest recorded that he
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observed no swelling, no tenderness to palpitation, and no visible

deformity of the claimant’s right foot. In regard to the claimant’s

right foot, Dr. Gilcrest concluded:

“He has clinically healed and is released from
Orthopaedics for his foot.”

Dr. Gilcrest did recommend further evaluation and testing for the

claimant’s other multiple complaints with his back, shoulder,

chest, etc.

The next medical report introduced is a report from a Dr.

Lance Rosson, a family practitioner, in Oklahoma City, Oklahoma. It

would appear from Dr. Rosson’s report that the claimant was seen at

the request of his attorney in Oklahoma. In this report, Dr. Rosson

recorded complaints  involving  the claimant’s right foot, right

leg, right knee, bilateral hips (left worse than right) and low

back. Dr. Rosson noted the same complaints of pain, numbness, and

tingling involving all these various areas of the claimant’s body.

On his physical examination of the claimant’s right foot, Dr.

Rosson noted surgical scarring along the dorsum of the foot,

decreased range of motion of the foot, increased pain to inversion

and eversion, and tenderness to palpitation extending along the

third and fourth metatarsals, the lateral malleolus, the

calcaneofibular ligament, and the anterior talofibular ligament.

Apparently no testing, such as x-rays were performed. Dr. Rosson

appears to attribute all of the claimant’s complaints with the

various portions of his body to the employment-related accident of

May 31, 2007. He recommended orthopaedic evaluations of the



Griffith-F902048 -7-

claimant’s bilateral hip, right knee, right ankle, and right foot.

He also ordered an orthopaedic or neurosurgical evaluation of the

claimant’s low back complaints. He expressed the personal opinion

that the claimant was temporarily totally disabled from his “usual

occupation”, as a result of his “job-related injury” and indicated

that such temporary total disability would continue until the

claimant had reached “maximum medical improvement”. Curiously, Dr.

Rosson does not specifically recommended any particular type of

treatment, other than the orthopaedic and neurosurgical

evaluations.  

There are some references, in the medical evidence, to the

claimant being seen at the Veterans Administration facility in

February of 2008.  However, no records from any such visits have

been introduced. 

The next medical report that has been tendered into evidence

is a report dated March 20, 2008, from a Dr. LeRoy Young, an

occupational medicine specialist. Dr. Young is also from the

Oklahoma City/Tulsa area and also apparently evaluated the claimant

at the request of an Oklahoma attorney. In his report of that date,

Dr. Young recorded complaints of constant pain, numbness, and

tingling of the right foot/ankle that radiates up into right leg

with significant swelling of the right foot. Dr. Young also

recorded complaints of constant pain in the low back that radiated

into the claimant’s hips and legs and popping, catching, locking,

numbness, and tingling in the low back. These same complaints of

constant pain, popping, catching, locking, numbness, and tingling
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were noted in both of the claimant’s hips and legs. Complaints of

constant pain, popping, catching, buckling, numbness, and tingling

of the right knee, with occasional swelling, was also recorded in

the claimant’s right knee. Dr. Young’s physical examination

revealed essentially no objective findings except for a 3 cm.

deficit in the circumference of the claimant’s right calf and

scarring over the dorsum of the claimant’s right foot.  X-rays of

the claimant’s right foot were interpreted as showing “no

radiographic abnormality”. Dr. Young expressed the opinion that the

claimant’s extensive complaints with the various portions of his

anatomy, other than his right foot, were unrelated to the

claimant’s employment accident of May 31, 2007. Dr. Young also

opined the opinion that the claimant’s period of temporary

disability from his compensable right foot injury had long since

ended and that the claimant required nothing further in the way of

medical care or continuing medical maintenance for his right foot

injury. However, Dr. Young did assess a permanent physical

impairment of 12 percent to the foot for the claimant’s compensable

injury, but gave no explanation as to how he arrived at this

assessment.

On April 14, 2008, the claimant was seen at the Veterans

Administration facility by Dr. Katherine Klaassen in the mental

health outpatient health section. In her report, Dr. Klaassen made

mention of a recent surgery for “torn muscle”. However, no medical

reports have been introduced in regard to this surgery. This report

also noted that the claimant was complaining that his right foot
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continued to hurt and that he was feeling more discouraged and

depressed due to coming to terms with the pain/limitations of his

“left foot” (?) foot/leg with this resulting in issues of pain in

other joints.

On May 1, 2008, the claimant was seen in the orthopaedic

section of the Veterans Administration facility by Dr. Harry

Livingston. At that time, the claimant was complaining of pain and

catching in the area of his left shoulder blade. This complaint was

evaluated and treated. However, this report does not mention any

complaints involving the claimant’s right foot.

 At this point, I would note that it was extremely difficult

to follow the Veterans Administration records that have been

introduced, both in regard to chronology and relationship. The

medical record contains a report that was signed by Dr. James

Harris, following his evaluation of the  claimant, on May 6, 2008.

It would appear that this report may be incomplete, but apparently

starts on page 61 of the Respondents’ Exhibit No. 1 and ends on the

top of page 63. A portion of this report also appears on the top of

page 58 of this exhibit. Presumably, this evaluation took place on

or about May 6, 2008. This report appears to chronicle a series of

accidents and injuries that apparently occurred while the claimant

was on active duty in Iraq, but mention is also made to the

subsequent “blunt force trauma” to his right foot. Dr. Harris

stated that he had provided the claimant with a size 9 Spenco-

insole for his continuing foot complaints and noted that the

claimant was to see a Dr. Livingston (an orthopaedic surgeon at the
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Veterans Administration facility) for follow up of his foot pain,

that same day. However, the only report I can find in the medical

record introduced from Dr. Livingston is the one dated May 1, 2008,

which makes no mention of any treatment or evaluation of the

claimant’s right foot. 

The Veterans Administration records do show that a CT scan was

performed on the claimant’s lower extremity (presumably the right)

at the request of Dr. Livingston on November 4, 2008. The report of

this CT scan indicated that it was being performed to rule out

traumatic arthritis of the metatarsal/cuboid joint, that the

claimant had a history of a right foot fracture three years prior,

and that the claimant was now complaining of pain over the fifth

metatarsal/cuboid joint. This CT was interpreted by the radiologist

as showing:

“Old healed fractures of the mid shafts of the
right third and fifth metatarsals are noted on
the scout examination. There is moderate
osteopenia. Soft tissues are generally
unremarkable. No significant post traumatic
arthritic changes at the level of the
metatarsal/cuboid joint are noted.”

On January 22, 2009, the claimant was again seen at a VA

facility by a Janice Smallwood, for “management of his chronic

joint pain, shoulder pain, right foot pain, GERD, depression, and

tobacco use disorder”.  This report also noted that the claimant

had been recently seen in a Oklahoma City VA facility for “chronic

right foot and ankle pain since old injury and surgery”. The report

further noted that the claimant was to get a brace (presumably for

his right foot and ankle) at the Oklahoma City VA facility, that he
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was advised that he would be required to remain there for several

hours in order to accomplish in this, and that he declined to do

so. At the time of the January 22, 2009, visit, the claimant was

requesting that the brace be provided him at that facility.  This

report further noted that the claimant was complaining of a lot of

discomfort in his legs at night and ached all the way down from his

waist to his toes. It further noted that the claimant “does a lot

of physical labor daily as he works on a cattle farm”.

On April 6, 2009, the claimant apparently underwent surgery on

his right foot by a Dr. Munawar Ali at the Veterans Administration

facility in Oklahoma City. However, the only report introduced in

regard to this surgery was a fluoroscopy report by Dr. Bob Eaton,

a radiologist. This report indicated that a fluoroscopy was made

during the right lower extremity surgery and that the claimant had

a clinical history of “right foot loose bony fragments”.

The final medical report introduced is a radiology report from

the Veterans Administration facility in Oklahoma City of x-rays

taken of the claimant’s right foot on May 29, 2009. This report

indicated that the x-rays were taken as a post op follow up of a

“bone debridement” of the claimant’s right foot. These x-rays were

interpreted by the radiologist as showing old healed fractures of

the mid shafts of the third and fourth right metatarsals with no

other acute or chronic fractures appreciated and mild joint space

narrowing at the metatarsophalangeal joint of the great toe without

evidence of hallux valgus. No other abnormalities were observed.
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The medical evidence fails to contain any other reports, any

operative report, or any post op follow up reports from the April

6, 2009 surgery.  From the evidence presented,  I have no idea what

or where these supposed bony fragments were located and whether

they are in any way related to the claimant’s compensable injury to

the claimant’s right foot. In fact, all of the prior numerous x-

rays of the claimant’s right foot and the prior CT scan of the

claimant’s right foot fail to note any “loose bony fragments”

located anywhere in the claimant’s right foot.

The claimant bears the burden of proving the duration of the

healing period. In the present case, the greater weight of the

credible evidence fails to prove that the claimant’s healing period

from the effects of his compensable right foot injury continued

beyond October 15, 2007. The greater weight of the credible medical

evidence (specifically the reports of Dr. Martimbeau, Dr. Gilcrest,

and Dr. Young) shows that by that time the actual physical damage

caused to the claimant’s right foot by the compensable injury had

likely resolved or at least stabilized. The medical services

provided to the claimant for his right foot difficulties, after

that date, would appear to be limited only to the management of

chronic symptoms. Based upon the evidence presented, I cannot say

with any degree of medical certainty that the surgical procedure,

which was performed on the claimant’s right foot in April 6, 2009,

was necessitated by or related to the claimant’s compensable injury

to this portion of his body.  As the claimant has failed to prove

that he has continued within his healing period from the effects of
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his compensable injury after October 15, 2007, he cannot be awarded

any temporary disability benefits either total or partial, after

that date. 

The next matter to be considered is “disability”. As

previously noted, the compensable injury involved in the present

case is a “scheduled injury” under Ark. Code Ann. §11-9-521, and

the claimant need not prove actual loss of wages to be entitled to

temporary total disability. He need only prove that he had not

“returned to work”. However, a “return to work” does not prevent

the claimant from being entitled to temporary partial disability

benefits under Ark. Code Ann. §11-9-520. The fact that the claimant

did “return to work” also does not prevent him from subsequently

becoming entitled to temporary total disability benefits, if he

later becomes totally disabled from working during his healing

period and as the result of his compensable injury.

The evidence clearly shows that the claimant actually

“returned to work” for this respondent, soon after his compensable

injury.  The date of the claimant’s initial return is established

by his credible testimony as June 4, 2007.  This testimony is

supported by the medical evidence, which shows that, on June 4,

2007, the claimant was released by Dr.  Martimbeau to return to

“desk work only”.  The evidence also shows that the respondent

provided the claimant with employment that was within the physical

restrictions set by his physicians.  Further, with the exception of

a six day period from July 17, 2007 through July 22, 2007, the

respondent’s continued to provide the claimant with this limited or
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light duty position, until the claimant voluntarily terminated this

employment in late August of 2007. Again, the exact date of this

resignation is not clearly apparent from the evidence presented.

However, the payroll records offered by the respondent show that

the claimant was paid wages during every regular pay period from

May 31, 2007 through the pay period ending August 28, 2007.  The

claimant’s credible testimony reflects that he missed work entirely

from July 17, 2007 through July 22, 2007, for the corrective

surgery to align the displaced fractures of his third and fourth

metatarsals and to keep the fractures aligned until healing

occurred.  Again, the medical evidence supports this testimony.  

Ark. Code Ann. §11-9-501(a) bars the claimant from receiving

any type of compensation for disability on the day of the actual

injury, which in this case would be May 31, 2007.  This subsection

further provides a seven day “waiting period” (excluding the date

of injury) before compensation for any disability commences.

However, this subsection also mandates that, if “disability”

persists for a period of two weeks, compensation for disability is

payable beginning the first day of disability (excluding the date

of injury).  It does not require that this continuing disability be

“total”. 

In the present case, the greater weight of the evidence shows

that the claimant was only totally disabled by the compensable

injury for nine days, three days immediately following the

compensable injury (June 1, 2007 through June 3, 2007), and six

days in July of 2007 (July 17, 2007 through July 22, 2007).
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However, the greater weight of the evidence presented shows that

the “disability” resulting from his compensable injury extended

well beyond two weeks. In fact, the greater weight of the evidence

shows that this disability extended until at least October 15,

2007.  Although this continuing “disability” was than total (due to

the respondent’s making limited or light duty employment available

to the claimant that was within the physical restrictions and

limitations imposed by his compensable injury), it was still

“disability” within the meaning of Ark. Code Ann. §11-9-501(a).

Thus, I find that the claimant has proven his entitlement  to

temporary total disability benefits for the three day period of

June 1, 2007 through June 3, 2007 and the five day period of July

17, 2007 through July 22, 2007. For these periods of time, the

claimant continued within his healing period from the effects of

his compensable injury and had not “returned to work”.

In regard to the matter of temporary partial disability

benefits, I have found that the claimant has failed to prove by the

greater weight of the credible evidence that he continued within

his “healing period” from the effects of his compensable injury,

after October 15, 2007, and has further failed to prove that he has

re-entered his healing period from the effects of his compensable

injury at any time thereafter. Therefore, the claimant would not be

entitled to any temporary disability benefits after October 15,

2007 (either total or partial). 

The first interval of temporary partial disability benefits to

be addressed covers the period of June 4, 2007 through July 16,
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2007, and July 23, 2007 through August 28, 2007. During these

intervals, the respondent continuously paid wages to the claimant,

in a  bi-weekly manner.

For the two week period of June 4, 2007 through June 17, 2007,

the claimant was paid wages of $2,365.00.  Had the claimant

received his average weekly wage for this two week period, he would

have received wages of $2,489.08. This decrease was clearly due to

the change in the claimant’s employment position, which was

necessitated by the claimant’s compensable injury, that resulted in

a loss of hours worked. This decrease or loss of wages was in the

amount of $124.08. Pursuant to Ark. Code Ann. §11-9-520, the

claimant would be entitled to compensation in the form of temporary

partial disability benefits during this two week period that would

be equal to two-thirds of this loss (rounded to the nearest dollar)

or $82.00.

For the two week period of June 18, 2007 through July 1, 2007,

the payroll records of the respondent show that the claimant was

paid wages for his limited or light duty job of $2,290.00. This

would reflect a loss in wages over this two week period, due to his

compensable injury, of $199.08. The appropriate temporary partial

disability benefits for this two week period would be $132.00.

The payroll records of the respondent shows that for the two

week pay period from July 2, 2007 through July 15, 2007, the

claimant was paid wages for his limited or light duty job of

$1,654.00. This would reflect a loss in wages over this two week

period, due to the effects of his compensable injury, of $835.08.
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The appropriate temporary partial disability benefits for this two

week period would be $556.00.

The payroll records for the respondent reveals that during the

two week period of July 16, 2007 through July 29, 2007, the

claimant was paid wages of $1,776.43. However, evidence shows that

the claimant did not work at all during five days of this two week

pay period and has previously been awarded temporary total

disability benefits for this five day period.  Thus, this five days

of lost wages, for which the claimant has been awarded temporary

total disability benefits, cannot be considered again in regard to

his entitlement to temporary partial disability for this two week

pay period. The Act provides that compensation rates for disability

should be determined by this Commission in a manner that would be

fair to all parties concerned. When the awarded period of temporary

disability is excluded from this pay period, there would remain

eight days, during which the claimant could be available for

employment. In those eight days, the claimant actually earned

actual wages of $1,776.43 in his limited or light duty position.

Based upon the claimant’s average weekly wage, at the time of his

employment-related accident, he would have earned $1,244.54 over a

seven day period.  This would average $177.79 per day. Thus, in

eight days, at his average weekly wage, the claimant would be

expected to earn $1,422.33. As the claimant received actual average

wages in excess of his average weekly wage for the period

consisting of July 16, 2007 and July 23, 2007 through July 29,
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2007, he would not be entitled to any temporary partial disability

benefits during this period.

The payroll records of the respondent reveal that for the two

week pay period of July 30, 2007 through August 12, 2007, the

claimant earned wages in his limited or light duty position of

$2,260.00. This would reflect a reduction in pay during this two

week period due to the effects of his compensable injury, of

$229.08. The appropriate temporary partial disability benefits for

this two week period would be $152.00.

The payroll records of the respondent reveal that for the two

week pay period of August 13, 2007 through August 28, 2007, the

claimant again received actual wages of $2,260.00. Again, this

would result in a loss of wages, during this two week period due to

the compensable injury, of $229.08. Again, the appropriate

temporary partial disability benefits for this two week period

would total $152.00.

Next is the claimant’s entitlement to continuing temporary

partial disability benefits after he voluntarily resigned his

employment position with the respondent. As previously noted, the

exact date of this resignation is difficult to determine from the

evidence presented. Neither the claimant nor Joseph Wigdon (the

claimant’s supervisor and the respondent’s witness) gave the exact

date of the claimant’s termination. The respondent’s Status Change

Form (Respondent’s Exhibit No. 2, page 19), indicated that the

claimant was “resigned/quit” and was “not eligible for rehire”

effective September 10, 2007. However, the payroll records of the
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respondent show that the claimant did not actually work for the

respondent, in any capacity, after August 28, 2007. Further, the

Veterans Administration records show that, when the claimant was

seen for follow up for his compensable injury and had the pins

removed from his foot on September 4, 2007, he was no longer

working for the respondent, but was working as a mechanic on a farm

(assumably the claimant’s father’s farm). Based upon the evidence

presented, I find that the claimant has resigned his employment

with the respondent on or about August 29, 2007. 

Clearly, on August 29, 2007, the claimant continued within his

healing period from the effects of his compensable foot injury. He

also continued to have medically imposed restrictions placed upon

his potential employment activities, as result of this compensable

injury. These medically imposed restrictions continued through

October 15, 2007. Further, the evidence shows that during this

period the claimant’s wage-earning capacity continued to be

temporarily reduced by the compensable injury and its resulting

limitations on the claimant’s potential employment abilities. Thus,

the claimant would continue to meet all of the requirements for

continued temporary partial disability benefits, as set out in Ark.

Code Ann. §11-9-520.

However, at this point, it becomes necessary to address the

provisions of Ark. Code Ann. §11-9-526. This section provides:

“If any injured employee refuses employment
suitable to his or her capacity offered or
procured for him or her, he or she shall not
be entitled to any compensation during the
continuance of the refusal, unless in the
opinion of the Workers’ Compensation
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Commission, the refusal is justified.”
(Emphasis mine)

This provision clearly applies to temporary partial disability

benefits, Ark. Code Ann. §11-9-526, as all provisions of the

Arkansas Workers’ Compensation Act, must be “strictly” construed or

interpreted as mandated by the legislature in Ark. Code Ann. §11-9-

1001. 

The greater weight of the evidence presented clearly shows

that the respondent had offered the claimant employment “suitable

to his capacity” after his compensable injury and would have

continued the claimant in this position through at least October

15, 2007. This position was not only within the medical

restrictions imposed by the claimant’s treating physicians on his

potential employment activities, but the claimant had actually

satisfactorily been performing this position since his compensable

injury, without any apparent difficulty. The claimant’s voluntary

resignation of his position, on or about August 29, 2007, would

clearly constitute a “refusal” of this “suitable” employment. There

is no logical distinction between initially refusing suitable

employments before attempting to perform the employment and

subsequently refusing such employment or voluntarily resigning

after having performed the employment.

The remaining consideration for the application or provisions

of Ark. Code Ann. §11-9-526, is whether this “refusal” was

“justifiable” . It is my opinion that in regard to Ark. Code Ann.

§11-9-526, the respondent has the burden of proof for an offer of

suitable employment and the refusal of such employment by the
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claimant. However, once the respondent has met this burden, the

burden of proof then shifts to the claimant to show that this

refusal was “justifiable”.

The claimant initially testified that he resigned his position

with the respondent, after being released to return to full duty

with no restrictions by Dr. Martimbeau, because he did not believe

that he could go back to work as a floorman on a rig.  However, in

his subsequent testimony, the claimant conceded that he was not

forced to quit or refused an employment position by the respondent

and was still on the light duty job at the time he quit. The

claimant also subsequently testified that he wanted to go back to

ranching and that this was the reason that he gave to the

respondent when he resigned, as indicated by the testimony of Mr.

Wigdon, his supervisor. The medical evidence also shows that the

claimant was not released to return to full duty, without

restrictions, for also six weeks after the actually resigned. 

The greater weight of the credible evidence shows that the

primary reason for claimant’s resignation or refusal to continue

the light duty employment that was being provided him by the

respondent was his desire to return to ranching, an occupation he

had previously pursued and apparently enjoyed.  The greater weight

of the evidence further shows that the claimant did, in fact,

actually return to this type of employment immediately after he

resigned his employment with the respondent. There may have been

obvious factors that also played some role in the claimant’s

decision.  Clearly, working as a floorman on an oil or gas rig, is
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a position that is unquestionably strenuous, dangerous, dirty, hot

in the summer, and cold in the winter with long hours. It is the

type of employment that few people want and even fewer people like.

The only redeeming factor is that the job pays fairly well.

However, many people, apparently including the claimant, would

rather pursue another type of employment, even though the

alternative employment would be at less pay. I have no doubt that

in reaching his decision to resign his employment with the

respondent and switch occupations, the claimant may have considered

his overall ability to continue to meet the physical demands of a

floorman, not only in light of possible continuing difficulties

with his foot, but also in light of the claimant’s various other

maladies involving numerous portions of his body, which appears

unrelated to the accident of May 31, 2007. I cannot say that the

claimant’s decision to resign his employment was unwise or even

inappropriate. However, it would certainly appear  premature, as at

the time the claimant made this decision, he was still being

provided limited or light duty employment by the respondent.  I

also find that he has not proven that his voluntarily resignation

or refusal of the position being provided him by the respondent was

“justifiable”, under Ark. Code Ann. §11-9-526. 

Therefore, I find that, even though the claimant may have met

the requirements for his entitlement to temporary partial

disability benefits from August 29, 2007 through October 15, 2007

that are contained in Ark. Code Ann. §11-9-520, he is barred from

receiving such benefits by Ark. Code Ann. §11-9-526. In reaching
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this decision, I recognize that the respondents are essentially

gaining a windfall. Not only is the claimant not entitled to

temporary partial disability benefits during this period (based

upon two-thirds of the difference between the wages he earned on

the family ranch and his average weekly wage with this respondent

at the time of this compensable injury), he is also not entitled to

temporary partial disability benefits (based upon two-thirds of the

difference between the reduced wages for the light duty position he

was provided by the respondent and his average weekly wage at the

time of his compensable injury). However, as previously noted, Ark.

Code Ann. §11-9-526, is to be “strictly” construed or interpreted,

and bars the receipt of “any compensation”, during the period of

the refusal of suitable employment offered or obtained by the

respondent. However, any possible inequity created by the

provisions of Ark. Code Ann. §11-9-526, are a matter for the

legislature rather than this Commission. Neal v. Sparks Regional

Medical Center, 104. Ark. App. 97, 289 S.W. 3rd 163 (2008). 

III. PERMANENT PARTIAL DISABILITY BENEFITS FOR PERMANENT PHYSICAL

IMPAIRMENT

The final issue in this case is the claimant’s entitlement to

permanent partial disability benefits for permanent physical

impairment.  The compensable injury sustained by the claimant was

to a portion of his body that is “scheduled” under Ark. Code Ann.

§11-9-521. Unless, the claimant can prove that he has been rendered

permanently totally disabled by the effects of his compensable

scheduled injury, he is limited to permanent partial disability
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benefits solely for permanent physical impairment. The burden rests

upon the claimant to prove both the existence and extent of any

permanent physical impairment.

The Act sets several criteria that must be met in order to

establish the existence and extent of permanent physical

impairment. First, both the existence and extent of permanent

physical impairment must be supported by “objective and measurable

physical findings”,  Ark. Code Ann. §11-9-704(c)(1)(B). Further,

the existence and extent of permanent physical impairment must be

calculated in a manner that would conform to the methods set out in

the Commission’s official rating guides, which at the present time

is the American Medical Association’s Guides to the Evaluation of

Permanent Impairment (fourth edition), Ark. Code Ann. §11-9-521(h).

Further, in determining the existence and extent of permanent

physical impairment, no consideration can be given to pain, Ark.

Code Ann. §11-9-102(16)(A)(ii)(a). Finally, it must be proven by

the greater weight of the evidence that the compensable injury is

the “major cause” of the permanent physical impairment, Ark. Code

Ann. §11-9-102(4)(F)(ii)(a). 

It is the obligation of this Commission, rather than any

medical expert, to ascertain the extent of permanent physical

impairment. Although expert medical opinion on this issue is

certainly relevant, it is no longer absolutely necessary. Further,

in order to even be considered, the expert medical opinion must be

stated “within a reasonable degree of medical certainty” and must

conform to the various criteria established by the Act.
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In the present case, the medical evidence contains two expert

medical opinions. One of those opinions was expressed by Dr. Claude

Martimbeau, and the other is Dr. LeRoy Young.

In his report of November 6, 2007, Dr. Martimbeau expressed

the opinion that the claimant had experienced no permanent physical

impairment, as a result of his compensable foot injury. In his

report of March 20, 2008, Dr. LeRoy Young expressed the opinion

that the claimant had sustained permanent physical impairment of 12

percent to his right foot as the result of his fractures of his

compensable injury and the resulting surgery that they required.

After consideration of the evidence presented, it is my

finding that the opinion of Dr. Martimbeau is entitled to the

greater weight and credit. This Commission is familiar with the

credentials and expertise of Dr. Martimbeau.  He is a board-

certified orthopaedic surgeon, with many years of practice in this

area.  Dr. Martimbeau would possess more expertise in the area of

medicine associated with injuries and conditions involving the

foot.  Further, Dr. Martimbeau also practices in Arkansas and is

familiar with the various statutory requirements of this State that

are associated with the assessments of permanent impairment for

job-related injuries.  Dr. Martimbeau was also one of the

claimant’s treating physicians and has seen and evaluated the

claimant on several occasions.  Thus, he would appear to be more

knowledgeable of the claimant’s overall condition. Finally, his

opinion is more supported by the other evidence presented.
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On the other hand, Dr. Young is apparently an occupational

medicine specialist. This Commission has no knowledge of his skill

or expertise. He has seen or evaluated the claimant only on one

occasion and that was solely for the purpose of giving an opinion

to be used in an Oklahoma Workers’ Compensation claim.  It is

apparent that Dr. Young is unfamiliar with the criteria and

requirements, which have been set by the Arkansas Workers’

Compensation Act, on the assessment of permanent physical

impairment.  Not only does he give no reasoning or explanation for

arriving of his assessment of a 12 percent permanent physical

impairment to the foot, but he clearly states that his rating is on

the Fifth Edition of The American Medical Association’s Guides to

the Evaluation of Impairment and “consideration of other matters

dealing with scheduled members that are not covered in that guide”.

Thus, it cannot be said with any degree of certainty that the

assessment made by Dr. Young was supported by “objective and

measurable physical findings”, and gave no consideration to pain,

loss of range of motion or other subjective matters.   Clearly,

this opinion was not arrived at by the use of the Arkansas Official

Rating Guide. I simply find I can give no weight and credit to his

opinion.

The only objectively supported permanent damage from the

claimant’s compensable injury area the fractures of his third and

fourth metatarsals. The Arkansas Official Rating Guide, The

American Medical Association’s Guides to the Evaluation of

Permanent impairment (Fourth Edition), does provide for an
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assessment of permanent physical impairment for displaced fractures

of the third and fourth metatarsal bones. This method provided by

the guide would be supported by “objective and measurable physical

findings” and would give no consideration to pain or any other

subjective matters. This method is contained in table 64 on page 86

of the guides, under “Forefoot Deformity”. This table ascribes a 3

percent impairment to the foot for a “metatarsal fracture with loss

of weight transfer” of either the third or fourth metatarsal and an

assessment of a 3 percent permanent physical impairment to the foot

for a “metatarsal fracture with plantar angulation and

metatarsalgia” of either the third or fourth metatarsal. 

However, both of these categories require not only displaced

fractures of the third and fourth metatarsals, such as those

experienced by the claimant, but further require certain residual

deformity of the metatarsals, after the fractures have healed. In

the present case, there is no evidence of any residual deformity of

either the third or the fourth metatarsal.  Although some

displacement or deformity of these bones was initially noted, the

surgery that was subsequently performed at the Veterans

Administration facility was for the purpose of properly aligning

these fractures and prevent any residual deformity after the

fractures healed.  Subsequent x-rays have been interpreted as

showing that this surgery was successful in accomplishing this

purpose.  These studies did not indicate any residual deformity of

either the third or the fourth metatarsals. Therefore, no rating
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would be appropriate under table 64 on page 86 of the Commission’s

Official Rating Guide.

In summary, I find that the claimant has failed to prove that

his compensable injury of May 31, 2007, was the “major cause” of

any degree of permanent physical impairment, which would be

supported by “objective and measurable physical findings”, would

give no consideration to pain or other subjective matters, and that

could be calculated in a manner that would conform to the

Commission’s current Official Rating Guide.  Thus, the claimant

would not be entitled to any permanent partial disability benefits

for permanent physical impairment for his compensable injury. 

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On May 31, 2007, the relationship of employee-employer-

carrier-third party administrator existed between the

parties.

3. On May 31, 2007, the claimant earned an average weekly

wage of $1,244.54. This would entitle him to weekly

compensation benefits of $504.00 for total disability and

$378.00 for permanent partial disability. The appropriate

rates for temporary partial disability are heretofore set

out in this Opinion.

4. On May 31, 2007, the claimant sustained a compensable

injury to his right lower extremity, primarily in the

form of fractures of the third and fourth metatarsals.
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5. There is no dispute over the claimant’s entitlement to

medical services for his compensable injury, at the

present time.

6. The claimant has proven by the greater weight of the

credible evidence that he is entitled to temporary total

disability benefits for the periods of June 1, 2007

through June 3, 2007, and July 17, 2007 through July 22,

2007 (i.e. a total of nine days).  Specifically the

claimant has proven that during these intervals he

continued within his healing period from the effects of

his compensable injury and had not “returned to work”.

7. The claimant has proven that he is entitled to temporary

partial disability benefits in the various amounts

heretofore set out in this Opinion, for the periods of

June 4, 2007 through July 16, 2007, and July 23, 2007

through August 28, 2007.  Specifically, the claimant has

proven by the greater weight of the credible evidence

that during these intervals he continued within his

healing period from the effects of his compensable injury

and sustained a loss or reduction in his wages and wage-

earning capacity as a result of his compensable injury.

8. The claimant is barred from receiving any temporary

disability benefits for the period of August 29, 2007

through October 15, 2007, by the provisions of Ark. Code

Ann. §11-9-526. Specifically during this time, the

claimant refused suitable employment offered him by the
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respondent and has failed to prove that this refusal was

justifiable.

9. The claimant has failed to prove that he is entitled to

any temporary disability benefits, either total or

partial, after October 15, 2007. Specifically, the

claimant has failed to prove by the greater weight of the

evidence that he continued within his healing period from

the effects of his compensable injury or re-entered his

healing period from the effects of his compensable

injury, at any time after October 15, 2007.

10. The claimant has failed to prove that he is entitled to

any permanent partial disability benefits for permanent

physical impairment. Specifically he has failed to prove

that his compensable injury of May 31, 2007, was the

“major cause” of any permanent physical impairment that

is supported by “objective and measurable physical

findings”, gives no consideration to pain or other

subjective matters, and can be calculated in a manner

that conforms to the Commission’s Official Rating Guide.

11. The respondents have controverted the claimant’s

entitlement to any temporary disability benefits and his

entitlement to any permanent disability benefits for

permanent physical impairment.
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12. An appropriate fee for the claimant’s attorney is the

maximum statutory attorney’s fee on the temporary total

and temporary partial disability benefits that have been

controverted and herein awarded.

ORDER

The respondents shall pay to the claimant temporary total

disability benefits for the periods of June 1, 2007 through June 3,

2007, and July 17, 2007 through July 22, 2007. 

The respondents shall pay to the claimant temporary partial

disability benefits for the periods of June 4, 2007 through July

16, 2007, and July 23, 2007 through August 28, 2007, in the amounts

heretofore set out in this Opinion.

The respondents remain liable for all reasonably necessary

medical services for the claimant’s compensable injuries.

The respondents shall pay to the claimant’s attorney the

maximum statutory attorney’s fee on the controverted temporary

disability benefits herein awarded, both total and partial. One-

half of this fee shall be paid by the respondents in addition to

these benefits. The remaining one-half of this fee shall be

withheld by the respondents from these benefits.

All benefits herein awarded have heretofore accrued and are

payable in a lump sum without discount. 



Griffith-F902048 -32-

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                      
                      MICHAEL L. ELLIG
                        ADMINISTRATIVE LAW JUDGE
                                         


