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STATEMENT OF THE CASE

On September 20, 2010, the above-captioned claim was heard in Searcy, Arkansas.

A prehearing conference took place on May 24, 2009.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With an amendment of the third, they are as follows:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/carrier relationship existed on October 24, 2009,

when Claimant alleges she sustained a compensable injury to her left upper

extremity.

3. Claimant’s average weekly wage entitles her to compensation rates of

$163.00 for temporary total disability benefits and $154.00 for permanent

partial disability benefits.

Issues

At the beginning of the hearing, the parties discussed the issues set forth in

Commission Exhibit 1.  Claimant amended the third issue to specify the period for which

she is seeking temporary total disability benefits.  The issues thus read:

1. Whether Claimant sustained a compensable injury to her left upper

extremity.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Claimant is entitled to temporary total disability benefits from

October 24, 2009 to February 13, 2010, and from February 20, 2010 to a

date to be determined.

4. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues were reserved.

Contentions

At the hearing, the contentions set forth in the prehearing order were discussed.

Claimant added an additional contention.  Their respective contentions are thus as follows:



Goldwood - Claim No. F910665 3



Goldwood - Claim No. F910665 4

Claimant:

1. Claimant contends that on October 24, 2009, she sustained an injury to her

left upper extremity as a result of a specific incident while she was helping

a resident get up for supper, and contends that she is entitled to medical

benefits.

2. The claimant further contends that she has been unable to work since the

accident and that she is also entitled to TTD benefits from October 24, 2009

to the present, and attorney’s fees.

3. Claimant aggravated her initial injury on or about February 20, 2010, after

she returned to work for the Respondent employer.  She was sent to the

company doctor and the company doctor referred her to Dr. Spencer Guinn

for further treatment.  These are the only benefits that are in dispute.

Respondents:

1. The claimant was not injured in the course and scope of her employment.

There was no accidental injury.  There are no objective medical findings.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, deposition

testimony, documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the Claimant/witness and to observe her demeanor,

I hereby make the following findings of fact and conclusions of law in accordance with Ark.

Code Ann. § 11-9-704 (Repl. 2002):
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over

these claims.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that she

sustained a compensable injury to her left upper extremity on October 24,

2009, or a compensable aggravation thereof on February 20, 2010.

4. Because of the above findings, the balance of the issues are moot and will

not be addressed.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, a compilation of her

medical records, consisting of two index pages and 40 numbered pages thereafter; and

Respondents’ Exhibit 1, Claimant’s Form AR-N and a selection of her medical records

(which are also contained in Claimant’s Exhibit 1), consisting of eight numbered pages.

Testimony

Megan Goldwood.  Claimant testified that she went to work for Respondent Crown

Point Health & Rehabilitation Center (hereinafter “Crown Point”) as a certified nursing

assistant in June 2008.  She described her duties as follows:

We were responsible for keeping the patients clean, getting them up and
down and dressed, and responsible for their showering and bathing and
feeding needs, and just all their little daily things that they needed help with.
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Her regular work hours were from 6:00 a.m. to 10:00 p.m. on Saturdays and Sundays, and

she sometimes filled in during the week; but generally, she worked 32 hours a week at

$8.00 to $8.50 per hour.

When asked what occurred on October 24, 2009, Claimant related:

We were getting patients up for dinner and we went down to get my last
gentleman up and when we got him up out of the bed and put him–went to
put him in the wheelchair, I felt a sharp pull in my arm–in my left arm.

She estimated that the patient weighed around 260 pounds.  Claimant stated that she and

a co-worker at about 3:00 p.m. were using a gate belt to lift him, and one of them was on

each side of the patient.  According to Claimant, she was using only her left arm for the lift.

She denied having any pre-existing problems with either her left arm or shoulder.  After the

onset of her symptoms, she reported to a nurse named Tammy what had occurred.

Tammy gave her Ibuprofen.  Claimant testified that she continued working, but she did no

more lifting that day.

At around 7:00 p.m., three hours before she shift ended, Claimant went to the

hospital.  Although she reported the injury and described it as work-related, no one at

Crown Point sent her to the doctor.  Claimant sought treatment on her own.  Asked to

describe her symptoms at that point, she stated:  “I was having extreme pain in my arm

from like my elbow up to my shoulder here, but mainly in my bicep area.”  Dr. Kam Lie

treated her, and then referred her to Dr. Terry Green.  For two to three months, she wore

a sling.
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Claimant stated that she did not work at Crown Point from October 25, 2009 through

February 13, 2010 because her arm was swollen and the doctor took her off work.  She

maintained that during that period, while her pained lessened some, she was unable to

use her left arm to lift or move it from side to side.  Claimant did not think there were any

jobs should could have performed while having use of only one arm.  Notwithstanding her

earlier testimony, she stated that she returned to work at Crown Point on February 13,

2010.  She went back to her regular duties, but her co-workers the first weekend did all of

her lifting tasks.

When Claimant worked the next weekend, she began doing jobs such as delivering

and emptying dining trays, and her arm began to hurt from her left elbow to her left

shoulder.  Her testimony was that she reported it to the nurse, filled out workers’

compensation paperwork, and took a urine drug screen–just as she did the previous

October.  On this occasion, she was sent to the company doctor, Dr. John Scribner.  On

April 8, 2010, he referred Claimant to Dr. Spencer Guinn.  However, she stated that she

was not allowed to seen Guinn.  She has had an MRI, and received a differential diagnosis

of either a torn bicep or a torn rotator cuff.

Claimant testified that she is still having pain in her left upper extremity, and that the

pain has stayed about the same.  She has experienced loss of strength in her left arm, and

cannot lift it and extend it away from her body without feeling pain.  Her condition has left

her unable to perform activities such as woodworking, sewing, crocheting, quilting and

gardening.  She stated that she has been unable to work since February 20, 2010 because
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of her injury.  Claimant was unaware of any job she could perform without use of her left

arm.  She went to college for a year and a half and studied agriculture business.

When questioned by Respondents, Claimant testified that she knew immediately

when she suffered her initial injury.  She knew that she had hurt it while lifting a patient,

and told this to the emergency room personnel.  The pop she felt was in the middle of her

upper arm.  Asked about the record reflecting that she did no lifting that was out of the

ordinary, she agreed; the lifting of the patient in question was part of her duties.  Claimant

also used this rationale in explaining why her Form AR-N, prepared the same day as the

alleged work-related incident, reflects that she did not know the cause of the injury.  In

addition, she attributed the lack of specificity in the form to the pain she was experiencing.

Respondents did not send her to the doctor; but at the time this decision was made, they

had the Form AR-N.  Dr. Lie is her family doctor.  She saw him at the suggestion of her

emergency room discharge papers.

When asked why her records for her November 24, 2009 visit with Dr. Green reflect

that she wanted to remind him that this was a work-related injury, Claimant stated that

Green could never remember who she was, what part of her body was hurt, or why she

was there.  She returned to work in February 2010 because Green told her, after reviewing

her MRI, that there was nothing wrong with her and that she should go back to work.  Upon

her return, she performed one day of light duty before resuming her regular duties.  She

stopped working because her doctor took her off work.  But while she stated the off-work

slips has been faxed to her workplace, she did not produce them.  Claimant added that

had light duty been offered, she would have taken it.  She has not worked anywhere since
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leaving Crown Point, and has no income.  Claimant has not applied for unemployment

benefits.  Dr. Scribner was the last doctor she has seen, but could not remember when the

last visit took place.  She still contacts his office to obtain off-work slips.

Claimant’s testimony was that she has a tear of her biceps tendon and her rotator

cuff.  Her understanding was that her MRI showed a torn bicep, and did not understand

why the report did not reflect this.  She had MRIs of the elbow and shoulder as well.  While

the shoulder MRI report reflected that she looked like she may have been a gymnast or

a weight lifter, Claimant denied engaging in either activity.  She went through two rounds

of physical therapy before finding out that she would no longer be seen.  Claimant stated

that no treatment helped her.

At the time Claimant was hurt, she was working at the Head Start, doing dishes and

serving meals.  She stopped working there after her injury.

In follow-up questioning by her counsel, Claimant stated that Dr. Scribner took her

off work following their next-to-last visit.  He also did so after their last visit, when he

referred her to Dr. Guinn.  Her understanding from Green was that she had a ruptured

distal insertion of the biceps and a rotator cuff tear, and these diagnoses are reflected in

his records.  She had significant swelling in her left shoulder.

With respect to her Form AR-N, she testified that prior to filling it out, she informed

Claire, the night nurse, that she was lifting at the time she was injured.  Lifting was not

unusual or extraordinary in her job.  Similarly, she informed the nurse after her February

20, 2010 incident that it occurred while she was lifting dinner trays.  Her testimony was that

her job at Head Start did not involve any heavy lifting.  Claimant insisted that she had no
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pre-existing problems with her left arm, and had no other accident that could have caused

her injury.

She testified that no one called her after her October or February incidents and

offered her work.

Under further questioning from Respondents, Claimant stated that Dr. Green told

her in February 2010 that he could not find anything wrong with her.  Her first MRI was of

the left upper arm; the second was of the left shoulder; and the third was of the left elbow.

When questioned by me, Claimant testified that she has never lifted weights, and

is not a member of a health club.  Other than a previous CNA position, Claimant’s job at

Crown Point was the only one that required heavy lifting.  She was hurt while lifting the

patient out of the bed and into a wheelchair.  When shown the Form AR-N, Claimant stated

that the first wording under the “Cause of Injury” section was marked out.

Medical Exhibits

The medical records of Claimant that were introduced at the hearing and are part

of Claimant’s Exhibit 1 and Respondents’ Exhibit 1 reflect the following:

On October 24, 2009, Claimant presented to the emergency room at Fulton County

Hospital with pain throughout her left arm that had been increasing since 3:00 p.m. that

day.  The record reads, “Was at work when symptoms began but no out of ordinary lifting

or trauma.”  The x-rays of the left humerus and cervical spine were normal.  She was given

a restriction of no lifting, pulling or pushing until she was released by Dr. Lie, her family

physician.
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Claimant went to Dr. Lie on October 29, 2009.  Under the “Subjective” portion of the

record, the note simply read that Claimant hurt her arm at work the previous Saturday.  Dr.

Lie’s handwriting is barely legible, but under the “Objective” section of the notes there is

the following notation:  “pt-lifting pts. at N.H.”  Lie assessed her as having left upper arm

pain with a possible muscle tear, and referred her to Dr. Green.  On November 3, 2009,

Green examined Claimant and wrote a letter to Lie that reads in pertinent part:

Thank you for sending Megan to see me.  She is an interesting case.  She
does have evidence of a torn bicep tendon.  She has a bunching of her
bicep on the left and extreme tenderness.  I think it is less likely that the
rotator cuff is torn.

Claimant underwent an MRI of her left upper arm on November 17, 2009.  The biceps

muscle and tendon appeared to be intact, and there was no significant edema or fluid

collection found.  That same day, she had an MRI of her left shoulder.  Dr. Kyle McAlister,

who read it, noted only degenerative findings, and did not find a full-thickness tear of the

rotator cuff.  The degenerative changes in the AC joint involved a downpointing acromion,

which was causing rotator cuff inflammation and tendinosis.  McAlister noted that the

degenerative changes in the glenohumeral joint were rather pronounced in someone of

Claimant’s age, and he wondered whether she had been a weight-lifter or a gymnast.  On

November 23, 2009, Dr. Green kept Claimant off work until December 21, 2009.  On

November 23, 2009, Green noted that her range of motion was good and that her pain had

lessened, and he referred her to physical therapy.  He read the shoulder MRI and thought

it was “a little equivocal.  I think there are some changes in the rotator cuff.”  Another copy

of this report, dated November 24, 2009, has the following notation at the bottom:
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“*Addendum note:  She reminds me that this was work-related injury.  She hurt herself

lifting a patient.”  He recommended therapy on November 28, 2009.

In her December 1, 2009 physical therapy evaluation, the case history reads in

pertinent part:  “Pt works as CNA at Crown Point & injured her shoulder while getting a

resident up.”  Examination of the left arm revealed “visible edema” in the biceps/triceps,

extending into the shoulder, and bicep spasms.  She was found on December 4, 2009 to

have “several areas of muscle spasm.”  The edema was still present on December 17,

2009.  X-rays of the elbow on December 21, 2009 were negative.  Regardless of this, and

apparently based on nothing more than tenderness, Green on that date diagnosed

Claimant as having a “[r]uptured distal insertion of the biceps–left elbow.”  An MRI of the

elbow two days later showed minimal edema in the soft tissues, and a small amount of the

fluid in the joint space that was likely physiologic.  She underwent 11 therapy sessions,

according to her records, and they ceased on January 11, 2010.  At that point, she was still

noted to have some edema, and presented with pain of 3/10.  However, therapy resumed

on January 15, 2010, and occurred on January 18, 2010 as well.  On February 3, 2010,

her pain was 4/10-5/10, and she had some edema.

Claimant began seeing Dr. John Scribner on February 22, 2010.  She stated that

she experienced left arm pain at work while lifting trays in the dining room at Crown Point

two days before.  She was assessed as having left biceps tendonitis.  On March 8, 2010,

Scribner wrote that Claimant has “significant” left shoulder impingement, needs a physical

therapy evaluation, and should be off work until a surgical evaluation takes place.  He

referred her to Dr. Guinn on April 8, 2010.



Goldwood - Claim No. F910665 13

Nonmedical Exhibits

Respondents’ Exhibit 1.  This exhibit is comprised of, inter alia, Claimant’s Form

AR-N, signed on October 24, 2009.  When asked in the form to briefly discuss the cause

of the alleged injury, Claimant wrote:  “I don’t know what caused.  I didn’t do anything

different.”

ADJUDICATION

A. Compensability

Claimant has contended that she suffered a compensable injuries to her left upper

extremity.  Respondents dispute this.

October 24, 2009 Incident.  In order to prove the occurrence of an injury caused by

a specific incident or incidents identifiable by time and place of occurrence, a claimant

must show by a preponderance of the evidence that:  (1) an injury occurred that arose out

of and in the course of his or her employment; (2) the injury caused internal or external

harm to the body that required medical services or resulted in disability or death; (3) the

injury is established by medical evidence supported by objective findings, which are those

findings which cannot come under the voluntary control of the patient; and (4) the injury

was caused by a specific incident and is identifiable by time and place of occurrence.

Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Id.  This

standard means the evidence having greater weight or convincing force.  Barre v.
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Hoffman, 2009 Ark. 373, ___ S.W.3d ___; Smith v. Magnet Cove Barium Corp., 212 Ark.

491, 206 S.W.2d 442 (1947).

Respondents have argued that no objective findings exist in this case.  But the

medical evidence reflects that Claimant was found to have spasms and edema in her arm

on December 1, 2009, in the course of her physical therapy evaluation.  Muscle spasms

can constitute objective medical findings.  Estridge v. Waste Management, 343 Ark. 276,

33 S.W.3d 167 (2000); Continental Express, Inc. v. Freeman, 339 Ark. 142, 4 S.W.3d 124

(1999).  By the same token, a report of edema is an objective finding outside the control

of a claimant.  Harvey v. SR of Arkansas, 2004 AWCC 107, Claim No. E908494 (Full

Commission Opinion filed June 17, 2004).  Thus, apart from whether Green’s reference

to “bunching” is an objective finding, it is clear that such findings exist here.  The medical

evidence likewise shows that the alleged injury caused internal harm to Claimant’s body

that necessitated the rendering of medical services.

As for whether the alleged left upper extremity injury arose out of and in the course

of her employment at Respondent Crown Point, and whether it was caused by a specific

incident identifiable by time and place of occurrence, I note that Claimant’s testimony is

at odds with the documentary evidence.  At the hearing, Claimant testified that she was

first injured on October 24, 2009 at about 3:00 p.m. while helping a co-worker lift a 260-

pound resident of Crown Point out of bed to place him in a wheelchair.  Her testimony was

that she immediately knew that she was injured, and that the lifting of this patient was the

cause.  However, in her Form AR-N that she filled out the same day, she wrote:  “I don’t

know what caused.  I didn’t do anything different.”  Similarly, her emergency room record
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for that date reads:  “Was at work when symptoms began but no out of ordinary lifting or

trauma.”  In trying to reconcile these with her testimony, Claimant stated that she told both

the nurse at Crown Point to whom she reported the injury and the treating personnel that

she had gotten hurt lifting a patient; and she posited that these documents read the way

they did because her lifting of patients was part of her job–there was nothing unusual in

that particular task, or the way she performed it.

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

While she was the sole witness at the hearing, a claimant’s testimony is never considered

uncontroverted.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).

After consideration of the foregoing evidence, I simply cannot credit Claimant’s

testimony on this matter.  If she had told the hospital she was helping to lift a patient out

of bed when she was injured, that should be reflected in her records.  By the same token,

if this were the cause, she should not have written in her Form AR-N that she did not know

the cause of the alleged injury.  The fact that she added, “I did not do anything different”

does not explain this away.  Simply put, she wrote that she did not know the cause of her

symptoms.  I do not credit her testimony that pain caused her not to be specific in the Form

AR-N.
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The first reference of any type to lifting is in Dr. Lie’s notes five days later, October

29, 2009.  Again, the notation appears to read:  “pt-lifting pts. at N.H.”  Assuming for the

sake of argument that “N.H.” stands for “nursing home,” and refers to Crown Point,

Claimant may have related that she lifts patients as part of her job.  But this language does

not appear in the portion of the form where she relates what happened, and nothing about

it refers to a particular patient–especially one weighing 260 pounds.  For me to conclude

from this that Claimant told Dr. Lie a story along the lines of her testimony would require

that I engage in a substantial amount of speculation and conjecture.  But speculation and

conjecture cannot serve as a substitute for proof.  Dena Construction Co. v. Herndon, 264

Ark. 791, 796, 575 S.W.2d 155 (1979).

Indeed, the first clear indication that Claimant told anyone that she was injured on

October 24, 2009 while lifting a resident of Crown Point did not take place until one month

after the injury–in the records of Dr. Green.  As discussed supra, Green wrote:

“*Addendum note:  She reminds me that this was work-related injury.  She hurt herself

lifting a patient.”  Curiously, similar language appears again in her physical therapy

evaluation, which took place shortly thereafter, on December 1, 2009:  “Pt works as CNA

at Crown Point & injured her shoulder while getting a resident up.”  But references of this

type do not occur in her records contemporaneous with the alleged injury.  Again, after

consideration of the evidence, I cannot credit Claimant’s testimony that she was injured

after helping lift a resident at Crown Point on October 24, 2009.  To do otherwise, would

again entail speculation and conjecture.
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In sum, Claimant has not proven by a preponderance of the evidence that she

sustained a compensable injury on October 24, 2009.

February 20, 2009 Incident.  Claimant has also contended that aggravated her

initial injury on or about February 20, 2010, after she returned to work for the Respondent

employer and felt pain in her arm after lifting trays.  Respondents have controverted this

as well.

Under the Arkansas Workers’ Compensation Act, the employer takes the employee

as the employer finds her, and employment circumstances that aggravate pre-existing

conditions are compensable.  Nashville Livestock Comm. v. Cox, 302 Ark. 69, 787 S.W.2d

64 (1990).  A pre-existing infirmity does not disqualify a claim if the employment

aggravated, accelerated, or combined with the infirmity to produce the disability for which

compensation is sought.  St. Vincent Med. Ctr. v. Brown, 53 Ark. App. 30, 917 S.W.2d 550

(1996).  An aggravation is a new injury that is the result of an independent incident.

Maverick Transportation v. Buzzard, 69 Ark. App. 128, 10 S.W.3d 467 (2000).  As it is a

new injury with an independent cause, an aggravation must meet the definition of a

compensable condition.  Id.  However, the medical records in evidence are devoid of any

objective findings after this incident supposedly occurred.  Consequently, I cannot find this

to be compensable, either.
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B. Balance of Issues

Claimant has argued that she entitled to medical treatment of her left arm and

shoulder, temporary total disability benefits, and a controverted attorney’s fee.  However,

because she has not proven that she sustained a compensable injury, these issues are

moot and will not be addressed.

CONCLUSION

In accordance with the findings of fact set forth above, this claim is hereby denied

and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


