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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NO. G001688 & G002605

JEFF GLADISH, EMPLOYEE   CLAIMANT

AMERICAN RAILCAR INDUSTRIES, EMPLOYER                       RESPONDENT NO. 1

HARTFORD (SPECIALTY RISK SERVICES), CARRIER             RESPONDENT NO. 1

SENTRY INSURANCE        RESPONDENT NO. 2

ORDER AND OPINION FILED NOVEMBER 19, 2010 

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE SCOTT HUNTER, Attorney at Law,
Jonesboro, Arkansas.

Respondent No. 1 represented by the HONORABLE RANDY MURPHY, Attorney at
Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE MICHAEL MAYTON, Attorney at
Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Jonesboro, AR on October 8, 2010.  A

Prehearing Conference was held and a Prehearing Order was filed on September 8, 2010.

A copy of the Prehearing Order was marked as Commission Exhibit #1 and made a part

of the record without objection.

At the Prehearing Conference and before the hearing, the parties agreed to the

following stipulations:

1.  There was an employer-employee relationship on October 28, 2009 and

again on February 8, 2010.

2.  The compensation rates are $431/323.
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3.  Hartford/Specialty Risk Services was on the risk on October 28, 2009.

4.  Sentry Insurance Company was on the risk effective December 1, 2009.

The claimant contends he sustained a compensable specific incident back injury on

October 28, 2009 and another, either recurrence or aggravation on February 8, 2010.  The

claimant requests medical benefits, mileage, temporary  total disability benefits from

February 9, 2010, to a date to be determined and attorney’s fees.

Respondent #1 contends that the October 28, 2009 incident was accepted as a

medical only compensable injury with one medical visit paid.  The claimant was released

without restrictions and worked his regular duties until the February 8, 2010 incident.

Respondent #1 contends that any problems the claimant had after being released to return

to work following the October 28, 2009 incident  are not related and are outside the

coverage of Hartford.  The last payment was November 18, 2009.  Alternatively,

Respondent #1 requests a set off for any group benefits that may have been paid.

Respondent #2 contends the claimant did not sustain a compensable injury on

February 8, 2010 and the claim has been controverted in its entirety.  Respondent #2

contends there are no objective findings of an injury on February 8, 2010.  Respondent #2

further contends that any need for continuing treatment related back to the October 28,

2009 injury and would be a recurrence.  Alternatively, Respondent #2 requests a set off

for any group benefits that may have been paid in this matter.  

Issues to be litigated:

1.  Compensability of the February 2010 incident.

2.  Medical Benefits.
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3.  Temporary Total Disability Benefits.

4.  Offset of group benefits.

5.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an employer-employee relationship on October 28, 2009 and

again on February 8, 2010.

2.  The compensation rates are $431/323.

3.  Hartford/Specialty Risk Services was on the risk on October 28, 2009.

4.  Sentry Insurance Company was on the risk effective December 1, 2009.

5. The claimant has proven by a preponderance of the evidence that he

sustained a compensable aggravation of his preexisting condition on

February 8, 2010. 

6. The claimant has proven that the medical treatment he has pursued after

February 8, 2010 was reasonably necessary in relation to his compensable

injury.  

7. The claimant has proven that he remained in his healing period and was

unable to earn wages from February 9, 2010 to a date to be determined.  
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8. Benefits awarded are to be apportioned between Respondent #1 and

Respondent #2.  

9. Respondents are entitled to an offset for group benefits paid pursuant to Ark.

Code Ann. §11-9-411.  

10. The claimant’s attorney is entitled to the maximum statutory attorney’s fee

on benefits awarded herein, one-half of which is to be paid by claimant and

one-half to be paid by respondents in accordance with Ark. Code Ann. §11-

9-715 and Arkansas Workers’ Compensation Rules and Regulations, Rule

10.

DISCUSSION

The claimant, 32 years old, worked for the respondent employer for 11 years before

the October 2009 incident.  The claimant was an out man for interior painters.  The

claimant described the incident on October 28, 2009 as follows:

Well, on these particular cars, they had to have the
interior painters inside the car; and they had these aluminum
extension boards inside the cars so they could stand on them.
My job was - when they got off them boards, they would
contract them and slide them out; and I had to pick them up
from the ground and put them in a holding- something to hold
them in.

Then I had to go to the top of the car and paint the
hatch rings with a paint gun. When I was picking up one of the
walk boards, I felt a pain in my back and going down my leg.
T., p. 12, lines 24-25 and  p. 13, lines 1-7.

The claimant described the boards as aluminum that extend from 10 to 20 feet and weigh

about 40 to 60 pounds.  These are used inside the railcars to paint the top part of the
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hoppers.  The claimant would pick up about 56 boards per day.  The claimant would stoop

over and lift the board from the ground and place it in a rack that was about head level

high.  In addition to lifting the boards, he would paint the hatch rings on top of the cars,

pick up trash from the floor and take that out and pull the cars with cables.  

After the claimant picked up the board on October 28, 2009, he felt pain into his

lower back and the pain continued down his left leg.  According to the claimant, the pain

was a sharp pain, almost unbearable.  He reported this incident to his supervisor, Thomas

Friar.  Paperwork was completed and the claimant was sent to the doctor, Dr. Williams.

Dr. Williams diagnosed the claimant with a lumbar strain and released him back to work

with restrictions of no stooping, bending or lifting.  According to the claimant, Dr. Williams

only did a range of motion test, but did not order an MRI, CT scan or x-rays.  The claimant

had no previous history of back problems.  

The claimant returned to work and performed his assignments but had pain.  He

took Naproxen.  The claimant described his duties from the time of the first incident in

October 2009 until the February 8, 2010 incident:

A. When I went to the old paint shop, I was taking gates off of
railcars out back. 

Q. Okay. Now describe those gates for us, if you will.

A. I had to get underneath the car with an impact and a wrench
to take the bolts out. Then I had to get a forklift in there to
catch the falling gate when you take the bolts out. Then you
had to get in there with a loaded fire hose and wash the
hoppers out. Then you had to shovel the grain that fell on the
ground into the hopper. 

T., p. 19, lines 20-25 and p. 20, lines 1-3.  
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The claimant confirmed his job duties were not consistent with Dr. Williams’ restrictions.

The claimant described a hose that he had to use that was three to four inches in diameter

and about 100 feet long.  The claimant would drag this throughout the day and this caused

a strain on his back.  His job involved knee walking and he explained that:

       A. You had to paint the bottom half of the rail car; and to
do that, you have to be on your knees and move from
side to side and front to back, painting underneath the
rail car.

       
       Q. Is this what you were doing on that day in February

when you felt a sharp pain in your back again?
       
       A. Yes, sir.
       
       T., p. 21, lines 18-23.

According to the claimant, after feeling the sharp pain on February 8, 2010, he laid down

and extended himself under the railroad car to ease the pain.  The claimant saw another

employee, Matt Vincent, in the paint booth during this incident.  The claimant finished

painting the car and this took about 30 minutes.  Once the claimant was finished, he

retreated from the railcar and Mr. Vincent asked him if he was going to be all right.  The

claimant testified that he was limping.  After the second injury, the claimant was having

pains down both legs, more on the left side but also pain across his pelvic region and

down the right leg.  Mr. Vincent reported the incident to Robbie Gatlin and the claimant

was asked to sit in the break room and he did so for about two and a half hours.  Finally,

the claimant sought Mr. Gatlin and he was told he would have to go see his own doctor.

The claimant saw his personal doctor, Dr. John Hines who ordered x-rays and a CT.

Once those results were in, Dr. Hines referred the claimant to Dr. Robert Abraham.  Dr.
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Abraham prescribed pain medication and gave the claimant a return to work slip with no

lifting over 20 pounds and light duty work.  The employer placed him on medical leave.

According to the claimant, his employer told him “good luck”.  Dr. Abraham ordered a

myelogram that was paid for through the hospital low income funding.  Dr. Abraham

recommended surgery.  The claimant reported this surgical recommendation to the Human

Resource Manager for his employer, but no action was taken.  The claimant has not had

the surgery because he does not have the money.

The claimant testified that he is unable to perform any of the jobs he previously

performed between October, 2009 and February, 2010.   The claimant testified that he

could hardly use his left leg following the February 2010, injury and he had pain every day.

The claimant confirmed that he has drawn some group disability benefits starting

around July 2010, and group health has paid some medical.  The claimant confirmed that

he did see a doctor and was prescribed some Vicodin and Flexeril for pain in his leg in

October 2007.  

The claimant confirmed that in October 28, 2009, he knew immediately that he had

hurt his back when he felt the sharp pain in his low back and the pain went down his left

leg.  He sought some medical treatment and returned to work on light duty for a time.  The

claimant testified that the pain in his pain never went away and continued at the hearing.

The claimant was advised to take Naproxen and Aleve.  The claimant confirmed that his

back continued to get worse and worse following the February 2010, incident.  The

claimant confirmed what he said in his deposition that in February 2010, he was doing his
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job and his back started hurting worse.  T-49.  The claimant testified that in February 2010,

he was working on three different kinds of cars and was having to lift the boards and pull

the loaded fire hose up into the railcar and these activities caused his back to hurt pretty

bad.  T-53.  The claimant testified that his left leg pain worsened following the February

8, 2010, activities and he developed right leg symptoms that he had previously not

experienced.  The claimant testified that after walking on his knees and working on the rail

cars on February 8, 2010, he was hardly able to walk afterwards.  The claimant reported

his problems of February 8, 2010 to his supervisor, Matt Vinson, and Mr. Vinson reported

these to the Superintendent, Robbie Gatlin. 

ADJUDICATION

In order to prove a compensable injury as a result of a specific incident that is

identifiable by time and place of occurrence, a claimant must establish (1) proof by a

preponderance of the evidence of an injury arising out of and in the course of employment;

(2) proof by a preponderance of the evidence that the injury caused internal or external

harm to the body that required medical services; (3) medical evidence supported by

objective findings establishing the injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and identifiable by time and place of

occurrence.  Ark. Code Ann. §11-9-102(4) (Repl. 2007).  If the claimant fails to establish

by a preponderance of the evidence any of the requirements for establishing the

compensability of the claim, compensation must be denied.  Mikel v. Engineering Specialty

Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

In the present case, the claimant has proven by a prep. of the evidence that he
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sustained specific incident injuries.  The claimant testified about an incident in October 28,

2009, when he was lifting boards and immediately felt back pain.  Respondents accepted

this as a compensable medical only injury and paid for one doctor’s visit.  The claimant

returned to work with restrictions of no excessive bending or heavy lifting over 25 pounds

and was advised to take ibuprofen 600 mg. three times a day.  The claimant did return to

work until February 8, 2010, when he sustained another incident at work causing him back

pain.  The claimant described his work on February 8, 2010 as painting the bottom half of

a rail car requiring you to be on your knees walking from side to side and front to back,

painting underneath the rail car.  The claimant described feeling a sharp pain again in his

back and this required him to lay down and extend his legs underneath the rail car.  The

claimant described limping badly when he was able to get up and he reported the incident.

This incident was not disputed.  

The respondent employer did not send the claimant for any medical care on

February 8, 2010 but advised him to see his own doctor.  The claimant saw his family

doctor and an MRI was ordered and this revealed: “ L3/L4:  Broad base central disc

protrusion with facet hypertrophy causing narrowing of bilateral neural foramen and mild

indentation of the anterior aspect of the thecal sac with the effective AP diameter of the

spinal canal measuring 1 cm without spinal stenosis.  L4/L5: Mild disc bulge with facet

hypertrophy without spinal stenosis or narrowing of the neural foramen.”  Cl. Exh. #1, p.

3.   Dr. Hines referred the claimant to Dr. Robert Abraham, neurosurgeon, and the claimant

was first seen by Dr. Abraham on April 22, 2010.  Dr. Abraham ordered a myelogram and

this revealed: “diffuse L 3/4 disk bulge with central and L HNP, min L 4/5.”  Cl. Exh. #l, p.7.
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 Dr. Abraham recommended surgery.

After considering the credible testimony of the claimant and considering the medical

evidence and diagnostic testing, I find the claimant did sustain a compensable injury on

February 8, 2010, and his back injury is supported with objective findings in the form of a

herniated and bulging disk as documented by Dr. Abraham’s report.  

I found the claimant’s account of a October 28, 2009 incident and a February 8,

2010 incident to be credible and plausible and not disputed.  The claimant testified that his

back condition continued to worsen after October 28, 2009, and he was never without pain.

The claimant’s condition worsened even more after his work incident on February 8, 2010

and his employer put him on medical leave.  

I find the February 8, 2010 incident to be an aggravation of the claimant’s pre-

existing back condition.  Regarding an aggravation, an employer takes the employee as

he finds him, and  employment  circumstances that aggravate preexisting conditions are

compensable.  See Parker v. Atlantic Research Corp., 87 Ark. App. 145, 189 S.W.3d 449

(2004).  A preexisting disease or infirmity does not disqualify a claim if the employment

aggravated, accelerated, or combined with the disease or infirmity to produce the disability

for which workers’ compensation is sought. Hickman v. Kellogg, Brown & Root, 372 Ark.

App. 501, 277 S.W.3d 591 (2008).  An aggravation is a new injury resulting from an

independent incident, and being a new injury with an independent cause, it must meet the

definition of a compensable injury in order to establish compensability for the aggravation.

Id. 

The claimant has satisfied the requirements for a compensable injury by proving a
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causal connection between his back injury following specific work activities on February

8, 2010.  I found the claimant to be credible and found the medical evidence provided

objective evidence of an injury with the diagnostic myelogram and MRI.  

Arkansas cases have followed the rule that all of the logical consequences flowing

from an initial injury are the responsibility of the carrier at the time of the initial incident.

Where the second complication is a natural and probable result of the first injury, it is

deemed a recurrence and the original carrier remains liable.  Only where it is found that a

second episode has resulted from an independent intervening cause is liability imposed

upon the second carrier.  Burks, Inc. v. Blanchard, 259 Ark. 76, 531 S.W.2d 465 (1976);

Bearden Lumber Co. v. Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983).  These cases clearly

indicate that application of the doctrine of apportionment requires a finding that there was

a second episode resulting from an independent intervening cause.  

In the present case, the claimant sustained an admittedly compensable injury in

October 2009, received some medical treatment, returned to work but continued to have

back pain and work limitations.  In February 2010, the claimant again sustained another

injury which has been found to be an aggravation of his pre-existing condition.   The

claimant’s condition became worse after the first incident and became even more severe

after the second incident. Because the second injury was found to be an aggravation, I find

the expenses associated therewith should be apportioned by the two insurance carriers.

The doctrine of apportionment among successive employers, or insurance carriers has

been sanctioned several times by the Arkansas Supreme Court.  See Browning’s

Restaurant v. Kuykendall, 263 Ark. 374, 565 S.W.2d 33 (1978); TriState Insurance
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Company v. Employers Mutual Insurance Company, 254 Ark. 944, 497 S.W.2d 39 (1973).

The employer shall promptly provide for an injured employee such medical treatment

as may be reasonably necessary in connection with the injury received by the employee.

Ark. Code Ann. § 11-9-508.  The employee has the burden of proving by a preponderance

of the evidence that medical treatment is reasonably necessary.  Fayetteville School Dist.

v. Kunzelman, 93 Ark. App. 160, 217 S.W. 3d 149 (2005).  What constitutes reasonably

necessary medical treatment is a question of fact for the Commission.  Dalton v. Allen Eng’g

Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999).  

In the instant case, the claimant has proven that the medical treatment he sought

following the February 8, 2010 incident was reasonably necessary in connection with the

compensable injury.  The claimant sought some diagnostic testing of an MRI and a

myelogram and this revealed a disc bulge and a herniation with surgery recommended.  I

give Dr. Robert Abraham’s recommendation significant probative weight.  I find that the two

insurance carriers are jointly liable for the reasonable and necessary medical treatment the

claimant has pursued and the benefits should be apportioned.  

The claimant contends that he is entitled to temporary total disability benefits from

February 9, 2010 to a date to be determined.  In order to be entitled to temporary total

disability benefits, the claimant must remain in his healing period and be totally unable to

earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392

(1981).   

In the present case, the claimant has proven that he remained in his healing period



13

and unable to earn wages from February 9, 2010 until a date to be determined.  The

claimant began seeking medical treatment and diagnostic testing following the February

8, 2010 incident.  The claimant was given work restrictions of no lifting over 20 pounds and

the type work the employer has does not accommodate such restrictions.  The claimant

presented credible testimony that he was also unable to perform job activities similar to

those he performed from October, 2009 through February, 2010.  I find the two insurance

companies are liable for the temporary total disability benefits awarded and these benefits

should be apportioned.  

Ark. Code Ann. §11-9-411 provides that respondents are entitled to an offset for

group benefits provided for the work injury.  Respondents #1 and #2 are entitled to this

offset. 

ORDER

The claimant has proven by a preponderance of the evidence that he sustained a

compensable aggravation of his preexisting condition on February 8, 2010.  The claimant

has proven that the medical treatment he has pursued after February 8, 2010, was

reasonably necessary in relation to his compensable injury.  The claimant has proven that

he remained in his healing period and was unable to earn wages from February 9, 2010 to

a date to be determined.  Respondent #1 was on the risk on October 28, 2009.

Respondent #2 was on the risk starting December 1, 2009.  Benefits awarded are to be

apportioned between Respondent #1 and Respondent #2.  Respondents are entitled to an

offset for group benefits paid pursuant to Ark. Code Ann. §11-9-411.  

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on



14

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be paid

by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas Workers’

Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.
_________________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


