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ST EDWARD MERCY MEDICAL CENTER RESPONDENT
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Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents represented by RANDY MURPHY, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On April 8, 2010, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on February 3, 2010, and a pre-hearing order was filed on

February 4, 2010.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On or about October 15, 2009, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant’s weekly compensation rates will be determined

at a later time.
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By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s lumbar spine injury.

2. Related medical.

3. Temporary total disability from October 16, 2009, until a

date to be determined.

4. Attorney’s fees.

Claimant’s contentions are:

“The Claimant contends that on October 15,
2009 she sustained a compensable injury to her
back while assisting a patient.  The Claimant
contends that she is entitled to temporary
disability benefits from October 16, 2009
until a date yet to be determined and
reasonably necessary medical treatment.  The
Claimant contends that her attorney is
entitled to an appropriate attorney’s fee.”

Respondents’ contentions are:

“Respondents contend that Claimant’s problems
do not arise from a work related incident.”

The claimant, in this matter, is a forty-eight-year-old female

who is employed by the respondent as a certified nursing assistant.

The claimant alleges that while she was working at the respondent’s

place of business on October 15, 2009, she suffered an injury to

her lower back.  The compensability of the claimant’s alleged

injury is the central issue in this matter.  The claimant gave the

following testimony regarding her alleged injury during direct

examination:

“Q. Did anything unusual happen to you while
you were in the employment of Saint Edward
Mercy Medical Center on October 15 of 2009?

A. Yes.
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Q. What?

A. I went into the room to help a patient to
get up to go the (sic) potty, I stood her up,
when I tried to get her to the potty she
started to fall to the floor, so I grabbed her
under both arms, twisted with her and got her
to the potty.  When I did, when I twisted and
sat her down on the potty I felt something
pull in my back.

Q. And what kind of sensation, if anything
other than just the pull in your back did you
feel at that time?

A. It was a severe lower to the middle of my
back pain.”

The claimant also testified that she informed her floor

supervisor that she had “pulled something in my back”; however, the

claimant told the supervisor that she thought she was ok and the

claimant continued to work her full shift.  The next day, the

claimant returned to work; however, she testified that her back

pain had not gone away and that she began to have groin pain during

that shift.  The claimant testified that she tried to complete her

duties throughout the course of her shift; however, the groin pain

continued to worsen and developed on both her right and left side.

She stated that she came to a point where she was unable to walk

and the nurses that were on duty had her sit down and informed the

nursing supervisor of the situation.

The nursing supervisor had the claimant complete paperwork for

workers’ compensation and allowed her to go home.  The claimant

testified that, “She had informed me that I should go home, lay on

a heating pad, take some ibuprofen.  If the pain was not better by

the next morning to call the nursing supervisor.”
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The claimant then testified that the next morning which would

be October 17th, the claimant was unable to get out of bed.  The

claimant had her daughter call the nursing supervisor who later

called the claimant back.  The claimant advised the nursing

supervisor that her pain had worsened and she was unable to get out

of bed.  At that time, the claimant testified that the nursing

supervisor advised her to go to the emergency room.  Emergency room

records indicate that the claimant did go to St. Edward Mercy

Medical Center’s emergency room on October 17, 2009.  In part, a

record from that visit states, “Bilateral groin pain, low back pain

and ABD pain.  BC pain radiates into both legs.”  The report also

states that the “onset/duration was 2 days.”  At that time, the

claimant was admitted into St. Edward Mercy Medical Center as a

result of her emergency room visit on October 17, 2009.

The claimant was seen by Dr. Arthur Johnson on October 20,

2009.  A consultation report of that visit was introduced into the

record.  The following are excerpts from that consultation report:

“CLINICAL SUMMARY: The patient is a 47 year-
old woman who has history of back pain,
however, she was at work as a PCA at St.
Edward Mercy Medical Center and lifted a
patient on Thursday last week and felt some
pulling then.  She came back to work on Friday
and the pain got progressively worse and
initially starting in the left lower extremity
and left groin area and then migrating over to
the right into the right lower extremity groin
area.  Now the pain is worse on the right than
on the left but goes into both extremities.
She can’t get any significant relief from pain
with any forms of treatment.  She was seen in
the emergency room and was treated with
Dilaudid and she has developed urinary
retention and was subsequently admitted to the
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hospital for pain control. She is allergic to
penicillin.

IMPRESSION: Low back pain and bilateral lower
extremity pain that may be discogenic in
nature.  She has central disc bulges at L2-3
and L4-5 and L5-S1.

PLAN: Will send the patient for discogram of
the lumbar spine at L2-3, L3-4, L4-5 and L5-S1
to determine which level is painful and the
L3-4 will be used as control.  We will start
her on PCA pump with morphine and will make
further determinations on treatment based on
the findings of the discogram as she may
possibly require a fusion.”

On October 30, 2009, the claimant underwent surgical

intervention for her low back injury performed by Dr. Arthur

Johnson.  The preoperative and post operative diagnosis is that of

ruptured annulus L4-5 and L5-S1.  The operative report also states,

“OPERATION/PROCEDURE(S) PERFORMED: Left L4-5 and L-S1

transforaminal lumbar interbody fusion with diskectomy times two,

arthrodesis times two, bullet cages times two, bone marrow

aspirate, spinal monitoring.”

The claimant was discharged from St. Edward Mercy Medical

Center on November 3, 2009.  The discharge summary report states,

in part:

“HISTORY OF PRESENT ILLNESS: Ms. Gilstrap is a
47 year-old female who was admitted to St.
Edward Mercy Medical Center on 10/18/09 for
intractable pain in her lower back, left
groin, left leg.  Ms. Gilstrap is a CNA here
at St. Edward Hospital.  She states that on
Thursday night during her shift, she moved a
patient and later that evening her admitting
diagnosis symptom had exacerbated.  She did
return to work on Friday but eventually during
her shift she was unable to complete her
duties because of the pain exacerbation.”
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The report also states, “DISCHARGE STATUS: Stable and

improved.  Left lumbar radiculopathy.  Status post TLIF L4-5, L5,

S1.”

On December 15, 2009, the claimant was seen again by Dr.

Johnson regarding her low back injury.  Dr. Johnson states the

following in his report:

“IMPRESSION: Doing well status post TLIF at
L4-5 and L5-S1 on the left.

PLAN: We will see the patient back in clinic
in approximately one month for followup and
she is still not to do any kind of lifting,
bending or kneeling and is to remain off work
for the next two months.”

On January 19, 2010, the claimant was again seen by Dr.

Johnson and the following is an excerpt of the progress note from

that visit:

“HISTORY OF PRESENT ILLNESS: The patient is
seen in followup status post left L4-5 and L5-
S1 TLIF on October 30, 2009.  The patient
states that she has started having pain again
in her left groin area and also in having the
pain in the left lower extremity as well as
requiring a lot of pain medication and has
difficulty sleeping.  She has had to move in
with her daughter and had to sell all of her
furniture in order to survive but she is
willing to work and she has worked as a CNA
since 2004.  She has filed for her disability.

IMPRESSION: Status post L4-5, L5-S1 TLIF on
the left on October 30, 2009.

PLAN: At this point, we will send the patient
for a CT scan of the lumbar spine to see if
there are any bone fragments in her canal
causing depression of the nerve roots and then
we will see her back after the CT scan has
been performed.  We will also give her a
prescription for Lorcet 10 and Zanaflex 4 and
Naprelan 750.”
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Again, the central issue in this matter is that of the

compensability of the claimant’s low back injury that she has

alleged to have suffered on October 15, 2009.  In order to meet

this burden, the claimant must show this alleged injury satisfies

the requirements of Ark. Code Ann. §11-9-102(4)(D).  This

subsection requires that the claimant prove by objective medical

evidence the actual existence of the physical injuries alleged to

be compensable.

Diagnostic tests reveal disc herniation or bulges at multiple

levels in the claimant’s lumbar spine.  As this constitutes the

independent observation of findings beyond the claimant’s voluntary

control the claimant has satisfied the objective medical evidence

requirements contained in Ark. Code Ann. §11-9-102(4)(D) and Ark.

Code Ann. §11-9-107(A)(i).

Next, the claimant must prove her injuries meet the

requirements in Ark. Code Ann. §11-9-102(4)(A)(i).  Specifically:

(1) The injury arose out of and occurred in
the course of the employment.

(2) The injury was caused by a specific
incident.

(3) The injury is identifiable by time and
place of occurrence.

(4) The injury caused internal or external
physical harm to the claimant’s body.

(5) The injury required medical services or
resulted in disability.

The claimant must show the existence of a causal relationship

between a specific employment related incident and the physical

injury. She need not prove the employment related incident was the
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sole or even “major” cause of the physical injury, only that the

employment related incident contribute to her ultimate

difficulties.  Clearly, aggravations of pre-existing conditions may

still constitute “compensable” injuries.  It is not necessary that

the claimant prove the existence of this causal relationship by

medical evidence, nor is there any requirement that this causal

relationship be supported by objective findings.

The Appellate Courts have consistently held that the required

causal relationship has been established when the claimant proves:

(1) The occurrence of a specific employment
related incident or accident.

(2) The appearance of symptoms indicative of
the occurrence of the physical injury within a
reasonable period of time following the
employment related incident or accident.

(3) The injury is logically and reasonably
attributable to the trauma that was produced
by the specific employment related incident or
accident, and

(4) There is no evidence of any other equally
or more probable cause of the claimant’s
current difficulties.

In the current matter, I find the claimant’s testimony to be

credible regarding the patient lifting incident she described in

her testimony to the Commission.  The claimant reported this

incident to a supervisor and over the course of a two day period

reported the incident to the nursing supervisor and filled out

appropriate paperwork.  Given the severe pain that the claimant was

obviously in and the medical records indicating her need for and

the claimant actually receiving a two level fusion along with the

testimony of the claimant, it is clear that she sustained a
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compensable injury in this matter.  Inasmuch, the claimant is

entitled to the medical treatment that was provided by Dr. Arthur

Johnson including the surgical intervention and the followup

examinations including further diagnostic testing.

The claimant in this matter has also requested temporary total

disability from October 16, 2009, to a date yet to be determined.

The claimant’s own testimony is that she did work on October 16,

2009, for some portion of that day.  I do not find that she is

entitled to temporary total disability for the October 16, 2009,

date; however, the claimant is entitled to temporary total

disability from October 17, 2009, to a date yet to be determined.

It is clear that the claimant was originally admitted into the

hospital, underwent a two level fusion, and has been unable to

perform any type of work activities since that time period.

Inasmuch, the respondents shall pay the claimant temporary total

disability from October 17, 2009, to a date yet to be determined.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe her demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on February 3, 2010, and contained in
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a pre-hearing order filed February 4, 2010, are hereby accepted as

fact.

2. The claimant has proven by a preponderance of the evidence

that she sustained a compensable low back injury on October 15,

2009.

3. The claimant has proven by a preponderance of the evidence

that she is entitled to reasonable and necessary medical treatment

regarding her low back injury.

4. The claimant has proven by a preponderance of the evidence

that she is entitled to temporary total disability from October 17,

2009, to a date yet to be determined.

5. The claimant has proven by a preponderance of the evidence

that her attorney is entitled to an attorney’s fee in this matter

that is commiserate with the Arkansas Workers’ Compensation Act.

ORDER

The respondents shall bear the reasonable and necessary

medical costs associated with the claimant’s compensable injury of

October 15, 2009.  The respondents shall pay the claimant temporary

total disability from October 17, 2009, to a date yet to be

determined at the stipulated temporary total disability rate of

$281 per week.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said
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attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


