
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F810712

DUDLEY GIDEON CLAIMANT

CITY OF SPRINGDALE RESPONDENT
SELF INSURED                                                     

ARKANSAS MUNICIPAL LEAGUE,         RESPONDENT
INSURANCE CARRIER/TPA

OPINION FILED JANUARY 7, 2010

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in
Springdale, Washington County, Arkansas.

Claimant represented by AARON MARTIN, Attorney, Fayetteville,
Arkansas.

Respondents represented by J. CHRIS BRADLEY, Attorney, North Little
Rock, Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on October 12,

2009, in Springdale, Arkansas. A pre-hearing order was entered in

this case on September 3, 2009. The pre-hearing order set out the

stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time.  Prior to the hearing,

the parties announced that they had not agreed upon the appropriate

weekly compensation rate.  However, the amount of these benefits is

not particularly relevant to the issue before the Commission, at

the present time. A copy of the pre-hearing order with the

stipulation numbered 2 omitted, has been made Commission’s Exhibit

No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On February 12, 2008,  the relationship of employee- self

insured employer-TPA existed between the parties.
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2. On February 12, 2008, the claimant sustained compensable

injuries to his back.

3. There is no dispute over the claimant’s entitlement to

medical services and the respondents have paid $552.52

for medical services to date.

4. The respondents have paid no indemnity benefits to the

claimant.

5. A third party claim was settled by the claimant for

$5,000.00 out of which attorney’s fees and costs were

deducted in the amount of $1,676.17 leaving a net amount

of $3,323.83.

By agreement of the parties, the issue to be litigated and

resolved at the present time was limited to the following:

1. Whether the respondents are entitled to enforce their

lien under Ark. Code Ann. §11-9-410.

In regard to this issue, the claimant contends:
  
“The claimant was involved in a motor vehicle
accident on February 12, 2008 when the fire
truck he was riding in was struck by a third
party. As a result of this accident, the
claimant sustained  an injury to his lower
back. He received treatment from February 12,
2008 through April 10, 2008. As a result of
this accident, the claimant incurred damages
including past medical bills, and pain
suffering.  The respondents accepted this
injury and has paid a total of $552.52.

The claimant reached a settlement with the
third parties liability carrier. The total
settlement was $5,000.00 of which the claimant
has received $2,771.31.  A separate check was
issued by the third party carrier to the
Municipal League in the amount of $522.52.
The claimant will contend that he was not made
whole through settlement and that the
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respondent is not entitled to any subrogation
from this third party settlement.”  

In regard to this issue, the respondents contend:

“Inasmuch as claimant settled his claim for
$5,000.00 and had all medical bills paid by
respondent and sustained no permanent injury,
claimant was made whole and should reimburse
the Municipal League Workers’ Compensation
Trust.”

 DISCUSSION

   The sole issue for consideration, at the present time, is

whether the respondents are entitled to enforce the statutory lien,

which is granted them under Ark. Code Ann. §11-9-410, against a

third party settlement obtained by the claimant.  In order to

prevent the respondents being able to enforce their statutory lien,

the claimant must show that he has not been “made whole” by the

benefits he received from the respondents and the amounts he

received under the third party settlement.  

The record reveals the gross amount of the third party

settlement was $5,000.00.  From this amount, reasonable attorney’s

fees and the cost of collection have been properly deducted. The

evidence establishes that attorney’s fees and cost of collection

total $1,676.17. 

Under the provisions of Ark. Code Ann. §11-9-410, the claimant

would be entitled to one-third of the net settlement proceeds, or

$1,107.94. The remaining two-thirds of the net recovery, or

$2,215.89, would be subject to the lien granted the respondents by

Ark. Code Ann. §11-9-410.
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Had the claimant’s third party action proceeded to trial and

a favorable decision been given on liability, then the jury would

have decided the amount of money necessary to make the claimant

whole, for the damages he sustained in the motor vehicle accident

of February 12, 2008.  However, as this case was settled, it is up

to this Commission to determine the monetary amount necessary to

make the claimant whole for the injuries he sustained in the motor

vehicle accident of February 12, 2008.  In making this decision,

the Commission must consider all of the damages that a jury could

have considered, if the claimant’s third party action had proceeded

to trial.

The first factor to consider is the expense of medical

services, necessitated by the injuries sustained in the motor

vehicle accident of February 12, 2008. This would include both past

medical expenses and future medical expenses. The evidence

presented shows that all of the claimant’s past or accrued medical

expense have been paid by the respondents. The claimant’s workers’

compensation case remains open and the respondents remain liable

for any further medical expenses that the claimant may incur for

treatment of the injuries sustained in the motor vehicle accident

of February 12, 2008.  Therefore, none of the proceeds of the third

party settlement are necessary to make the claimant whole, in

regard to the medical expenses. 

The second factor to be considered is permanent physical

injury or damage to the claimant’s body.  Although the claimant

testified that he still has occasional difficulties with his back,
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when he has to lift or carry anything of substantial weight, the

greater weight of the evidence fails to show that the claimant

sustained any permanent injury to his back in the employment-

related accident of February 12, 2008.

 The medical evidence shows that the injury sustained by the

claimant in the motor vehicle accident on February 12, 2008, was in

the form of a musculoskeletal strain or sprain.  On his visit with

Dr. Haws, on April 10, 2008, the claimant reported that his back

was doing well and back to normal. At that time, he did not report

any problems performing his regular work activities.

 The claimant continued to work, at his regular position, and

sought no further medical treatment for any complaints with his

back, until September 30, 2008. On that date, he once again

reported difficulties with his back, but attributed this episode of

complaints to activities that he was required to peform, when

taking the Fire Department Physical Agility Test on September 24,

2008.  The claimant’s difficulties at that time, were diagnosed as

simply musculoskeletal back pain.

  A subsequent lumbar MRI revealed the presence of mild disc

dessication of the L4-5 disc with a mild annular bulge at this

level and mild bilateral neural foraminal narrowing.  Dr.  Haws,

the claimant’s primary treating physician opined, in his report of

December 21, 2008, that any abnormalities shown on the MRI were not

the result of the February 12, 2008 motor vehicle accident. 

As the claimant has failed to prove he sustained any permanent

injury in the accident of February 12, 20008, he cannot be entitled
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to any monetary compensation for this non existent loss.  Thus, no

part of the third party settlement would be required to make the

claimant whole for permanent injury or damage from the motor

vehicle accident of February 12, 2008.

The final factor to be considered is conscious pain and

suffering.  This Commission does not generally place monetary

values on this type of loss (no benefits are specifically provided

by the Act for such a loss). However, the claimant would clearly be

entitled to recover for this loss in his third party action, and it

must be considered in determining if he has been “made whole”.

Although this Commission has no particular expertise in assessing

the monetary value of this type of loss, neither do the members of

juries. Thus, both must use lay knowledge and common sense to

arrive at a reasonable amount of compensation for the pain suffered

by the claimant, as a result of his February 12, 2008 back injury.

The claimant’s testimony and the medical evidence show that he

experienced continuous pain and muscle spasms in his back from

February 12, 2008 through March 25, 2008, and up until some time

prior to April 10,2008.  In his testimony, the claimant indicates

that during this time his pain varied from a 5 to a 7 on a scale of

10.  

After consideration of all the evidence presented, it is my

opinion that the appropriate dollar amount necessary to reasonably

compensate the claimant for conscious pain and suffering is

$3,000.00. As the claimant has previously received no compensation

from the respondents for this loss, he can only be “made whole” by
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subtracting this amount from the net recovery of $3,323.83.    

There would still remain available $323.83 that would be

subject to the lien granted by Ark. Code Ann. §11-9-410. Therefore,

I find that the respondents are entitled to this amount from the

proceeds of the third party settlement.  The receipt of this amount

would fully satisfy any lien, which the respondents would have to

the third party settlement  under Ark. Code Ann. §11-9-410.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this claim.

2. On February 12, 2008, the relationship of

employee-self insured employer-third party

administrator existed between the parties.

3. On February 12, 2008, the claimant

sustained compensable injuries to his back in

a motor vehicle accident.

4. The motor vehicle accident, which gave rise

to the compensable injury, was also the

subject of a third party tort claim. This

third party tort claim was settled for a gross

amount of $5,000.00. From this amount,

reasonable attorney’s fees and costs of

collection, in the amount of $1,676.17, has

been deducted, leaving a net amount of

$3,323.83. 
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5. The respondents have paid medical services,

which have been necessitated by the claimant’s

compensable injury of February 12, 2008.  As

of the date of the hearing these payments

totaled $552.52.  The respondents claim a lien

against the third party settlement for this

amount, under Ark. Code Ann. §11-9-410.

6. In order for the claimant to be “made

whole” for the damages he has sustained, as a

result of the compensable injury of February

12, 2008, he is entitled to receive $3,000.00

from the gross proceeds of the third party

settlement.  This would leave the remainder of

$323.83 to satisfy the respondents’ lien,

granted by Ark. Code Ann. §11-9-410. The

respondents are entitled to enforce their lien

in this amount.

7. There is no provision in Ark. Code Ann.

§11-9-715 for an  attorney’s fee in this type

of action, as no “compensation” has actually

been awarded.

ORDER

The respondents remain liable for any appropriate benefits,

which are provided by the Act for the claimant’s compensable injury

of February 12, 2008.
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The proceeds of the third party settlement shall be

distributed as follows:

1. To the claimant’s attorney as a reasonable 
fee and costs                                 $1,676.17

2. To the claimant, in order to make him whole
for the damages he sustained in the accident
of February 12, 2008                           3,000.00

3. To the respondents in full satisfaction of 
their statutory liens under Ark. Code Ann.
§11-9-410.                                       323.83

     TOTAL                $5,000.00

IT IS SO ORDERED.   

                                                         
                                 MICHAEL L. ELLIG
                               ADMINISTRATIVE LAW JUDGE
                                         


