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STATEMENT OF THE CASE

A hearing was held in the above styled claim on February 2,

2010, in Fort Smith, Arkansas. A pre-hearing order was entered in

this case on November 10, 2009.  This pre-hearing order set out the

stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time.  A copy of this pre-

hearing order was made Commission’s Exhibit No. 1.

The following stipulations were offered by the parties and are

hereby accepted:

1. On all relevant dates, beginning July 18, 2007 and

including February 4, 2009, the relationship of employee-

employer-carrier existed between the parties.

2. The appropriate weekly compensation rates are $267.00 for

total disability and $200.00 for permanent partial

disability.

3. The claim is controverted in its entirety.
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By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant sustained a compensable injury to

his head in an employment-related incident on February 4,

2009.

2. Whether the injury sustained in the incident on February

4, 2009, is expressly precluded from the definition of

“compensable” injuries by Ark. Code Ann. §11-9-

102(4)(B)(iv). 

3. The claimant’s entitlement to medical services, temporary

total disability from February 5, 2009 through August 22,

2009, and attorney’s fees.

In regard to these issues, the claimant contends:
  
“The claimant contends that on February 4,
2009, he was injured while working for Ragan
Construction. The claimant contends he is
entitled to temporary total disability at the
rate of $550 per week for February 4, 2009
through August 22, 2009. That the employer has
denied benefits based upon a positive drug
screen after the accident. However, the
accident was the result of another Ragan
employee knocking a concrete block off the
scaffold causing it to land on top of Rick’s
head causing him injury.”  
 

In regard to these issues, respondents contend:

“The claimant’s injury of February 4, 2009 is
not a compensable injury under the provisions
of the Arkansas Workers’ Compensation Act.
Without waiving other defenses, the
respondents contend that the claimant’s
accident and resulting injuries were
substantially occasioned by the use of illicit
drugs based upon a positive drug test and that
the provisions of A.C.A. §11-9-102(4)(B)(iv)
bar the claimant’s entitlement to compensation
benefits.”
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 DISCUSSION

I. EFFECTIVE ARK. CODE ANN. §11-9-102(4)(B)(iv)

The first issue to be addressed is the question of whether the

claimant’s injuries are expressly excluded from the definition of

“compensable injuries” by Ark. Code Ann. §11-9-102(4)(B)(iv). This

subsection expressly excludes the definition of a “compensable

injury” as any injury where the accident or the injury was

“substantially occasioned” by the use of alcohol, illegal drugs, or

prescription drugs used in contravention of a physician’s orders.

This subsection further raises a rebuttable presumption that the

accident or injury was “substantially occasioned” by the use of

alcohol, illegal drugs, or prescription drugs taken in

contravention of a physician’s orders, if alcohol or such drugs are

present in the claimant’s body at the time of the accident.

In the present case, the evidence shows that, shortly

following the claimant’s accident and resulting injuries, on

February 4, 2009, a drug screen was performed on the claimant.

This test revealed the presence of opiates and cocaine metabolites

in the claimant’s body, at that time. The evidence further

establishes that the opiates, which were detected by this drug

screen, were present in the claimant’s body, as the result of

medications prescribed and given as treatment for the injuries

sustained in the accident.  However, the presence of the cocaine

metabolites could only be the result of the claimant’s use of this

illegal drug, prior to his accident. I would further note that the
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claimant, in his testimony, did not deny his prior use of this

drug, even though he was specifically asked at the hearing about

such use. Certainly, the claimant has the constitutional right to

refuse to answer this question under oath, on the grounds that his

response could be used in a subsequent criminal proceeding.  His

refusal may also have prevented him from committing perjury.

However, such a refusal to expressly refuse to refute the results

of the drug test can still be considered by this Commission in its

quasi legal civil proceeding.

After consideration of all the evidence presented, it is my

finding that the respondents have presented sufficient evidence to

establish the presence of the illegal drug cocaine in the

claimant’s system, at the time of his accident and injuries. Thus,

pursuant to Ark. Code Ann. §11-9-102(4)(B)(iv)(b), the respondents

have raised the rebuttable presumption that the claimant’s accident

and injuries were substantially occasioned by his use of the

illegal drug cocaine. The burden then shifts to the claimant to

rebut this presumption.  

All of the evidence shows that, on February 4, 2009,

approximately half of a concrete block fell some 30 to 40 feet from

a scaffolding and struck the claimant on the head.  At the time of

this accident, the claimant was not wearing a hard hat.  

The claimant testified that, at the time he was struck with

the portion of concrete block, he was in the process of beginning

his work for the day, as a mason.  He stated that he had just

arrived at the job site and had proceeded with his tools to the
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base of the scaffold. It was his testimony that he was stopped at

the base of the scaffolding on which he was to work and was putting

on his hooded sweat shirt. It was also his testimony that in order

to get the shirt on, he had taken off his hard hat and was holding

it in his hand.  It was at that time that he was struck by the

block.

The claimant’s testimony is somewhat contradicted by that of

Beryl Ragan, the president of the respondent employer.  Mr. Ragan

testified that he arrived at the job site, while the claimant was

still lying on the ground. He stated that the claimant was

approximately two feet from the ladder going up the scaffolding. It

was his testimony that the claimant had on a sweat shirt and that

it may have had a hood. He further testified that the only hard hat

that he saw laying around the claimant did not match the

description given by the claimant of the hard hat he was using that

day, nor had he ever saw the claimant wearing a hard hat the color

of the one had observed. He also testified that, when he spoke to

the claimant, the claimant told him that he had already started up

the scaffolding, realized that he didn’t have his hard hat and was

in the act of climbing back down to get his hard hat, when he was

struck by the block. 

Certainly, the claimant’s failure to have his hard hat on,

when he was in an area where he was at increased risk of being

struck by falling objects, regardless of whether he had taken it

off to put on his hoodie or whether he had forgotten and left it in

his vehicle, was not a safe course of action to take. However, his
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careless conduct would not generally be considered reckless or

indicative of impaired mental function.

The testimony of Mr. Ragan indicates that the claimant

appeared lucid, even after the injury, and he gave no indication

that the claimant exhibited any signs of impaired cognitive

abilities, when he talked with the claimant immediately after the

accident. The medical evidence fails to note that the claimant

exhibited any sign of impaired mental faculties, particularly by

drugs, when the claimant was seen and evaluated by numerous medical

personnel, shortly after the accident.  It should be noted that

these medical experts were paying particular attention to the

claimant’s level of cognitive function, mental abilities, motor

skills, and neurological functions, due to the fact that he had

sustained a head injury.

After consideration of the evidence presented, it is my

opinion that the claimant has rebutted the presumption that the

actual employment-related accident on February 4, 2009, were

substantially occasioned by his use of the illegal drug cocaine.

The claimant was simply in the wrong place at the wrong time.  The

claimant clearly did not see, nor should he be reasonably expected

to have seen the object falling toward him. In fact, there is no

evidence that any one present at the time saw the block falling

toward the claimant and there is clearly no evidence of any warning

or outcry.

However, the resulting injury from this accident could have

possibly been prevented and would certainly have been reduced had
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the claimant been wearing his hard hat. The claimant’s failure to

have his hard hat on at that exact time  could have been caused by

mental impairment from the presence of cocaine in his system. It

could have also been the result of merely a minor mental lapse to

which everyone is subject from time to time. 

I cannot say with absolute certainty that the presence of

cocaine in the claimant’s system did not play any causal role in

the claimant’s failure to have on his hard hat, at the time of the

accident.  However,  I find that the evidence presented shows that

his failure to have on his hard hat, at the time of the accident,

was more likely a mere brief normal lapse of caution.  In reaching

this decision, I have placed significant weight on the fact that

none of the individuals, who saw, spoke, and examined the claimant

immediately after his fall, noted any signs of impaired cognitive

function or mental faculties on the part of the claimant.

Therefore, I further find that the claimant’s injuries, on February

4, 2009, are not excluded from the definition of “compensable”

injuries, by the provisions of Ark. Code Ann. §11-9-102(4)(B)(iv).

II. COMPENSABILITY

The next issue to be addressed is whether the claimant has

proven that his injuries from the accident on February 4, 2009,

satisfy the requirement for “compensable injuries”, as set out in

the Act.  These requirements are contained in Ark. Code Ann. §11-9-

102(4)(A)(i) and §11-9-102(4)(D). 

Under Ark. Code Ann. §11-9-102(4)(D), the claimant must

“establish” by medical evidence, which is supported by objective
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findings, the actual existence of the physical injury or damage

that is alleged to be compensable. In this regard, the medical

evidence presented “clearly establishes” the actual existence of a

physical injury to the claimant’s head. This injury is repeatedly

diagnosed by the claimant’s various medical providers as a

laceration and concussion from blunt force trauma.  These diagnoses

are supported by objective findings, which were in the form of a

visible laceration of the claimant’s head and an independently

documented brief loss of consciousness.  Thus, the claimant has

satisfied the statutory requirements for a “compensable injury”

that are contained in this section.

The claimant must next prove that his injury satisfies the

definitional requirements of Ark. Code Ann. §11–9-102(4)(A)(i).

These definitional requirements are:

(1) The injury must arise out of and occur in the

course of the employment;

(2) the injury must be caused by a specific incident;

(3) the injury must be identifiable by time and place

of occurrence;

(4) the injury must cause internal or external physical

harm to the claimant’s body;

(5) the injury must require medical services or result

in disability.

The greater weight of the credible evidence shows that the

claimant’s injury to his head arose out of and occurred in the

course of his employment, was caused by a specific incident, and is
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identifiable by time and place of occurrence. Clearly, this

accident and injury occurred during the early morning hours of

February 4, 2009, when the claimant was struck by a falling portion

of concrete block that was being used in the performance of the

employment. Clearly, such an accident and injury would be a natural

risk inherent in the type of employment in which the claimant was

engaged.  This accident and injury further occurred during the

claimant’s regular work hours, on the respondent’s job site, and

while the claimant was proceeding to his assigned work station.

The greater weight of the credible evidence further proves

that this injury caused both internal and external physical harm or

damage to the claimant’s body and that this physical damage was

sufficient to reasonably require medical services and result in

disability. As previously noted, the medical evidence establishes

that the claimant experienced a significant laceration on his head

that required stitches and a concussion that resulted in a brief

loss of consciousness.  The very nature of these injuries would

reasonably require medical services to evaluate and treat the

physical damage sustained and would be reasonably expected to

result in some period of disability.

In summary, I find that the claimant has proven all of the

factors required by the Act to establish a “compensable injury” to

his head, in the form of a laceration and concussion. Thus, it next

becomes necessary to determine the nature and extent of benefits to

which he is entitled as a result of the compensable injuries.
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III. BENEFITS

The first benefits to be addressed concern reasonably

necessary medical services. The burden again rests upon the

claimant to prove that the  medical services received represent

“reasonably necessary medical services”, as that term is used in

the Act. In order to meet this burden, the claimant must prove that

these medical services were necessitated by or connected with the

compensable injury and were reasonable and appropriate, in light of

the injuries sustained.  

After consideration of all the evidence, I find that the

medical services provided to the claimant for his difficulties with

his head by and at the direction of the Arcadian Ambulance Service,

Central Louisiana (EDM), Default Medical Center, Christus St.

Frances Cabrini Hospital, and Community Physicians Group represent

reasonably “necessary medical services” for the claimant’s

compensable injuries, under Ark. Code Ann. §11-9-508. All of these

services were necessitated by or connected with the compensable

injuries.  These services were also of a type and nature that are

commonly recognized and widely employed in the general medical

community for the evaluation and treatment of injuries such as

those sustained by the claimant. Pursuant to the provisions of Ark.

Code Ann. §11-9-508,the respondents are liable for the expense of

these services, subject to the medical fee schedule.

The next matter to be addressed is the claimant’s entitlement

to temporary total disability benefits.  In order to be entitled to

such benefits, the claimant must prove by the greater weight of the
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credible evidence that he continued within his healing period from

the effects of his compensable injuries and was also rendered

totally disabled from all form of regular gainful employment as the

result of his compensable injuries.

The issue of the duration of the healing period is a medical

question, which must be resolved on the basis of the greater weight

of the credible evidence presented. The healing period continues,

until the claimant achieves the maximum benefit of time and medical

treatment in the resolution or stabilization of the actual physical

damage caused by the compensable injury. Once this actual physical

damage has resolved or has at least stabilized, at a level where

nothing further in the way of time or medical treatment offers a

reasonable expectation of improvement, then the healing period has

ended.

In the present case, the medical evidence shows that the

claimant continued under active medical treatment for his

compensable injuries, through April 1, 2009.  On that date, the

claimant was noted to continue to complain of difficulties that

involved his head. For these difficulties, he was prescribed

various oral medications by his treating physician.  Although there

is no indication of any scheduled follow up visit, neither is there

an indication that the claimant was discharged from further

treatment. At that time, the claimant was also noted, on physical

examination, to be in no apparent distress.  Examination of the

surface of his head, his muscloskeletal system, his neurological

system, and his psychiatric status were all indicated as normal,
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except for continued  “healing” of a scar on the top of his head

from the laceration of February 4, 2009.  

The claimant testified that he has continued to experience

difficulties from his compensable head injuries.  He also stated

that the only reason he has not seen a doctor is his lack of

finances and the respondents’ refusal to authorize or accept

liability for the expense of further medical services. 

In the present case, it is my opinion that the greater weight

of the credible medical evidence proves that the claimant continued

within his healing period through at least, April 1, 2009. At that

time, Dr. Duncan noted that the claimant’s laceration had not

healed, he also continued to prescribe oral medications that were

to be taken after that date and gave no indication of releasing the

claimant from further medical treatment.  The only medical document

dated after that date, is a notation by Dr. Duncan’s nurse that the

claimant has been released to return to work.  Thus, I find that

the claimant has proven by the greater weight of the credible

evidence that he continued within his healing period through a date

yet to be determined, but no later than April 1, 2009.  

In regard to actual disability, the claimant testified that he

attempted to return to work for the respondent, at his regular job,

in August of 2009.  He stated that he worked for a week or two, in

this capacity, but was unable to continue, due to increased pain or

headaches. He stated that he has subsequently performed occasional

employment for his brother-in-law.
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The medical evidence shows that the claimant was initially

restricted from performing any type of employment, until he was

cleared by a physician at the Christus Health Center. The claimant

was also restricted from performing any type of employment by Dr.

Duncan, on February 12, 2009. The claimant was later released to

return to limited or light duty employment by Dr. Duncan, on

February 23, 2009.  At that time, he was medically restricted from

lifting in excess of 10 pounds, climbing, stooping, bending,

kneeling, pushing, or pulling. Finally, on March 3, 2009, the

claimant was released by Dr. Duncan to return to work at full duty,

with the only restriction of limiting his work day to eight hours

for a two week period. There is no evidence, in his report of April

1, 2009, that Dr. Duncan made any change in the claimant’s prior

full release to return to regular employment. 

After consideration of all the evidence presented, I find that

the opinions of Dr. Duncan on the claimant’s employability are

entitled to the greater weight and credit. In this regard, I would

note that Dr. Duncan is not only a medical expert, he also has no

interest or bias in this case.  His release is further supported by

the various testing and examinations performed on the claimant,

which have failed to show any evidence of long term physical damage

that would be sufficient to prevent the claimant from performing

regular gainful employment. I would also note that the document

dated September 2, 2009, is merely a recitation of Dr. Duncan’s

prior full release and in no way indicated that he had changed his
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opinion in regard to the claimant’s employability and had the

claimant back off work, after March 3, 2009.

Therefore, I find that the claimant has proven by the greater

weight of the credible evidence that he continued within his

healing period from his compensable head injuries and continued to

be rendered totally disabled from regular gainful employment by

these injuries from February 4, 2009 through March 3, 2009.  While

I recognize that the claimant had been released to limited or light

duty employment, at an earlier date, there is no evidence that the

respondent offered the claimant such employment or that he had a

reasonable expectation of such employment in the open job market.

The claimant is entitled to temporary total disability benefits for

the foregoing period. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On February 4, 2009, the relationship of employee-

employer-carrier existed between the parties.

3. On February 4, 2009, the claimant earned wages sufficient

to entitle him to weekly compensation benefits of $267.00

for total disability and $200.00 for permanent partial

disability.  

4. On February 4, 2009, the claimant sustained physical

injuries to his head, in the form of a laceration and

concussion.
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5. The respondents have proven the presence of the illegal

drug cocaine in the claimant’s system at the time of his

physical injuries, on February 4, 2009. This would raise

the rebuttable presumption that his accident and/or

injuries were substantially occasioned by his use of this

illegal drug. However, the claimant’s has rebutted this

presumption, and has proven that this accident and injury

was not substantially occasioned by his use of cocaine.

Thus, the claimant’s injury is not expressly excluded

from representing a “compensable injury” by the

provisions of Ark. Code Ann. §11-9-4(B)(iv).

6. The claimant has proven by the greater weight of the

credible evidence that he sustained compensable injuries

to his head, in the form of a laceration and concussion

on February 4, 2009. Specifically, he has proven that

these physical injuries arose out of and occurred in the

course of his employment, were caused by a specific

incident, are identifiable by time and place of

occurrence, caused internal and external physical harm to

the claimant’s body, required medical services, and

resulted in disability. The claimant has also established

by medical evidence, which is supported by objective

findings, the actual existence of these physical

injuries.

7. The medical services provided to the claimant for his

compensable head injuries by and at the direction of
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Arcadian Ambulance Service, Central Louisiana EDM,

Default Medical Center, Christus St. Frances Cabrini

Hospital, and the Community Physicians Group

(specifically, Dr. Carl Duncan) represent reasonably

necessary medical services for the claimant’s compensable

injury. Subject to the provisions of Ark. Code Ann. §11-

9-508, the respondents are liable for the expense of

these services, within the limits set by the medical fee

schedule.

8. The claimant has proven by the greater weight of the

credible evidence that he was rendered temporarily

totally disabled by his compensable injury from February

4, 2009 through March 3, 2009. Thus, he is entitled to

temporary total disability benefits for the period of

February 5, 2009 through March 3, 2009.

9. The respondents have controverted this claim in its

entirety.

10. The appropriate fee for the claimant’s attorney, at the

present time, is the maximum statutory attorney’s fee on

the temporary total disability benefits herein awarded.

ORDER

The respondents shall be liable for the expense of medical

services provided to the claimant for his compensable head injuries

by and at the direction of Central Louisiana EDM (including the

expense incurred for the service of Arcadian Ambulance Service),

Default Medical Center, Christus St. Frances Cabrini Hospital, and
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Community Physicians Group. This liability is subject to the

medical fee schedule.

The respondents shall pay to the claimant temporary total

disability benefits for the period beginning February 5, 2009 and

continuing through March 3, 2009.  

The respondents shall pay to the claimant’s attorney the

maximum statutory attorney’s fee on the temporary total disability

benefits herein awarded. One-half of the fee is the obligation of

the respondents in addition to such benefits. The remaining one-

half of this fee shall be withheld by the respondents from these

benefits.

All benefits herein awarded have heretofore accrued and are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                                 
                MICHAEL L. ELLIG
                        ADMINISTRATIVE LAW JUDGE
                                         


