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STATEMENT OF THE CASE

On October 21, 2009, the above-captioned claim was heard in Conway, Arkansas.

A pre-hearing conference took place on August 31, 2009.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  These three stipulations, which I accept, are the following:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employer/employee relationship existed on April 8, 2007, when the

claimant injured his left ankle.

3. Claimant’s average weekly wage of $755.46 entitles him to temporary total

disability benefits in the amount of $504.00 per week and permanent partial

disability benefits in the amount of $378.00 per week in the event his claim

is found to be compensable.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With the amendment of the third issue and the addition of a fifth, which was unintentionally

omitted from the prehearing order, they are the following:

1. Whether Claimant sustained a compensable injury.

2. Whether Claimant’s injury was substantially occasioned by the use of drugs

or alcohol.

3. Whether Claimant is entitled to temporary total disability benefits from April

9, 2007 to November 1, 2007.

4. Whether Claimant is entitled to reasonable and necessary medical

treatment.

5. Whether Claimant is entitled to a controverted attorney’s fee.

Issues concerning Claimant’s entitlement to future medical treatment, permanent

disability benefits, and vocational rehabilitation were reserved.

Contentions

The contentions of the parties are as follows:
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Claimant

1. Claimant contends  that he sustained a compensable leg/ankle injury caused

by a specific incident on or about April 8, 2007.

2. Claimant contends he is entitled to reasonable and necessary medical

treatment under Rule 30, including but not limited to all the providers listed

in the pre-hearing questionnaire.

3. Claimant contends that he is entitled to temporary total disability benefits

from April 8, 2007, to November 17, 2007.

4. Claimant contends the above benefits have been denied and the claimant’s

attorney is entitled to a fee under Arkansas Code § 11-9-715.

5. Claimant preserves all issues not raised here, including but not limited to,

permanency, wage loss, and vocational retraining.

Respondents:

1. The respondents contend that the claimant underwent a drug test

subsequent to his injury on April 8, 2007, which demonstrated to be positive

for amphetamines.

2. As such, this claim has been denied based upon those positive drug test

results.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the two hearing witnesses and to observe their demeanor, as well as evaluate

the testimony of the two witnesses who testified via deposition, I hereby make the following
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findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has rebutted the presumption under Ark. Code Ann. § 11-9-

102(4)(B)(iv) (Supp. 2007) that his left ankle injury was substantially

occasioned by the use of drugs.

4. Claimant has proven by a preponderance of the evidence that he sustained

a compensable injury to his left ankle.

5. Claimant has proven by a preponderance of the evidence that he is entitled

to the treatment he received from April 8, 2007 to November 1, 2007 for his

left lower extremity, as reflected in Claimant’s Exhibit 1 and Respondents’

Exhibit 1, because the treatment was reasonable and necessary.

6. Claimant has proven by a preponderance of the evidence that he is entitled

to temporary total disability benefits from April 9, 2007 to July 30, 2007.

7. Claimant has proven by a preponderance of the evidence that he is entitled

to a controverted attorney’s fee.

CASE IN CHIEF

Summary of Evidence

Claimant and Andrew Hines testified at the hearing.  John Williamson and Christine

Williamson testified via deposition.
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In addition to the prehearing order discussed above, also admitted into evidence

in this case were Claimant’s Exhibit 1, a compilation of his medical records, consisting of

one index page and 74 numbered pages thereafter; Respondents’ Exhibit 1, another

compilation of his medical records plus documentation from Dr. Henry Simmons, Jr.,

concerning his opinion regarding Claimant’s positive drug test results, consisting of one

index page and 30 numbered pages thereafter; Respondents’ Exhibit 2, non-medical

documents including the Form AR-1 and Dr. Simmons’ curriculum vitae, consisting of one

index page and seven numbered pages thereafter; Respondents’ Exhibit 3, the transcript

of the deposition of John Williamson taken October 30, 2009, consisting of 28 numbered

pages; and Respondents’ Exhibit 4, the transcript of the deposition of Christine Williamson

taken October 30, 2009, consisting of 18 numbered pages.

Testimony-Hearing

Andrew Wayne Hines.  Called by Claimant, Hines testified that he is 46 years old.

Not only did he work with Claimant for Respondent Arkansas Oil Field Services, Inc.

(hereinafter “AOFS”), but attended school with him when the two were younger.  Hines

went to work for AOFS about eight months before the April 2007 incident at issue.  AOFS

is owned by Bill Williams.  The business helps the individuals drilling a well by removing

the caps from the casing, or pipe; AOFS then cleans, measures, and greases the casing

in order to prepare it to go into the ground.  The sections of casing are five to six inches

in diameter and range from 35 to 45 feet in length.  Hines stated that the sections are so

heavy that two people cannot lift even one end.

His testimony was that on April 8, 2007, the AOFS crew was cleaning casing, but

the sections were on a higher rack than normal, and as a result was too high to work on
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from the ground.  Claimant was on top, placing stops as the sections of casing were

unloaded.  The forklift driver, apparently not hearing Claimant’s hollering, unloaded the

pipe and in so doing tilted the forks too far.  As a result, the casing rolled off onto the rack

very fast and crushed Claimant’s left ankle because he was unable to get out of the way

in time.

According to Hines, he had worked on top of a rack before, and doing so was

customary.  No one had instructed them not to do this.  He maintained that being up on the

rack made the job easier; and then he modified his answer to state that “there’s times you

have to get up there to do it.  Otherwise, ain’t no other way to do it.”  The accident

occurred in the afternoon.  He denied that Claimant appeared impaired or intoxicated.

Hines stated that he had never seen casing roll off of a forklift as it did that day, and that

he did not know of any way Claimant could have avoided being injured.

Under questioning from Respondents, Hines testified that on the date Claimant was

injured, they were working at DeSoto.  They arrived at 10:00 or 11:00 a.m., and Claimant

was hurt an hour or two after they began working there.  Claimant was about five feet off

the ground, standing on pipe, when he was struck.  When asked if Claimant’s action in

attempting to stop the rolling pipes with his foot was a good idea, as opposed to simply

running, Hines responded, “Well, he didn’t have no choice, you know, to try to outrun it

and maybe fall down and get run plumb over it or try to stop it.”  Hines denied ever being

told by the Williamsons that they were not allowed to get on top of the pipes, and stated

that “that’s the easiest way that I had seen to do it.”
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He also denied being terminated from AOFS, but admitted that he and Claimant

were good friends.

Under further questioning from Claimant, Hines stated that one of their jobs was to

clean the pipes–which required that they be rolled.  He testified that one person on each

end rolls the pipe, “[b]ut when it’s so far over your head you can’t reach it, you know,

somebody’s got to be up on top to roll it.”  Hines had been up on top of the pipe many

times before, without incident.

When questioned further by Respondents, he stated that the forklift drivers change

from job to job, and Claimant would had to have trusted that the driver knew what he was

doing.

Under questioning from me, Hines testified that the pipe was unloaded onto a rack.

Two boards are laid on each layer of pipes, to act as runners for the next layer.  Hines

stated that the purpose of the person being on top of the rack was to set a stop, so that the

casings did not roll off.  However, he added that on the day Claimant was injured, his

purpose in being up there was to help with the pipe because the stack of pipe on the rack

that day was very tall.  Normally, it is about waist-high, but that day, “[y]ou couldn’t even

reach the pipe to unload it.”  The did not use a second rack, which was on-site, but

continued to use one that already had casings on it.  Hines did not know who decided

which rack to use, but added that it was not Claimant’s decision.  It was his opinion that

had no one been on top, the job could not have been performed.  He had never seen one

as high as that.  The pipes are unloaded three to four at a time–and that is how many were

rolling toward Claimant.
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When questioned further by Respondents, Hines stated that the purpose in having

someone on top of the pipes was not only to set a wedge to stop them from rolling off

(which in this case had occurred prior to the incident), but to help roll the pipe off the forks.

Hines admitted that it was possible for a worker to set the stops, descend the rack, wait

for the next load of pipe to be unloaded, and then climb back up.  While Claimant was

hollering for the driver to stop in this instance, he did not attempt to run.  Hines stated that

he is unsure what he would have done in this situation.

Stacy Gentry.  Claimant testified that he is 45 years old, a high school graduate,

and underwent one year of vocational technical training.  In addition to working for AOFS,

he has had stints of construction, body work and painting.  He has never worked in an

office. On the date he was injured, Claimant was working for AOFS at Harmony

Meadow near Bee Branch.  He and the other workers were taking the caps off the ends

of the pipes and cleaning the threads with a pressure washer.  That day, the pipes were

five and one-half inches in diameter and 35 to 45 feet in length.  Asked to describe the

incident at issue, Claimant stated:

Well, that particular day we was [sic] working outside the work area, and
the–the rack itself, it was a taller rack than what we normally would use.  And
they had drill stems still on the rack that we normally would stack them on.
But they was wanting their casings cleaned and have it ready.  Just as soon
as the drill stem was out of the ground, then they could slam the casing
down in the ground to speed up the job is basically what they was wanting
done.  And that day we was on our second tier.  We had already had our two
tiers–two rows, actual rows, of casing up there.  And I was up there putting
down the runs.  And I call runs two-by-fours.  And then there’s stops on each
end of the two-by-fours.  And my forklift driver, he was picking up casings
outside of the job here, and he was bringing them back down to me.  And I
was coming forward to where you would normally–the forklift driver, he would
come up and he would just set his forks down on the–well, either the first or
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second tier layer of casing.  And normally if they don’t roll off, then you go
down and you take your foot and roll them off onto your skids or on your two-
by-fours.  And then you take them and you work them down to your stops at
this point.  And as I was coming back down, I was noticing how high the forks
were getting up on.  And the reason why because there was–small gravel
had gotten up on the forks where they was existing as a brake.  And they
was holding the casing up on top of the–of the forks itself [sic].  And I was
telling him to pull them up, pull them up.  And the ground man, he was doing
the same thing.  He was hollering, telling him to pull them up, also.  And he
couldn’t do–the fact that the machines and everything was so loud around
the area, he wasn’t seeing me and wasn’t seeing his ground man.  And
about that time the–you know, I was steadily trying to get his attention.  The
gravel was crushed by the weight of the casing, and they come [sic] off at me
at a high rate of speed.  And I tried to run backwards, and as I was running
backwards, I realized I wasn’t going to be able to outrun them.  And that’s
when I reached down and I tried to kick one foot and as soon as I kicked with
my right foot, it throwed [sic] it backwards, and then they run [sic] over my left
foot.

The forklift driver worked for DeSoto Rig No. 3.  In addition to Claimant, AOFS had five

workers on site.  In describing the rack used, Claimant testified that it was about shoulder-

height, while the one they normally used was waist-high.  Once the second layer of pipes

was on the rack, it was over one’s head.

At the time the incident allegedly took place, Claimant had worked for AOFS for

three and one-half to four and one-half months.  His testimony was that it was not unusual

at all for a worker to stand on top of the casings.  He insisted that once one layer of casing

had been placed on the rack and the layer for the next layer installed, “somebody has to

be up there to work [the casings] down to your stops.”  Claimant stated that normally, once

the pipes roll off the forks, they stop because the wood of the rollers is soft.  But that did

not occur in this case because the forks were tilted too high, allowing the pipes to have

momentum.  Claimant and others shouted for the driver to stop, to no avail.  He stated that
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he was unable to outrun the pipes.  Claimant was not aware of such an incident as this

happening before.

After the incident, his ankle was swollen, sore, stiff and difficult to move.  He had

to use crutches, and ended up undergoing surgery.  Claimant did not work anywhere until

he was released in November 2007.  He went back to work at some point for AOFS at light

duty, but his hours were being cut.  Claimant ultimately left that job and has since

performed odd jobs, including remodeling.

As for his current condition, he stated that his ankle is still stiff and sore.  He is

unable to run on it.  Claimant has never been unable to afford physical therapy.

When questioned by Respondents, Claimant testified that he has performed auto

body repair for various individuals, but denied that he now has his own business.  With

respect to his job at AOFS, he stated that two individuals worked on each end of the pipe,

cleaning it, while one worked at the center.  The pipes weigh from 600 to 1,000 pounds

each.  He estimated that the incident in question occurred around 2:30 p.m.; however, he

admitted that he may have testified in his deposition that it happened between 4:15 and

4:30 p.m.  Three or four pieces of pipe were being unloaded at a time.  He was around five

feet off the ground.  Claimant stated that he had to be alert.  Once the pipes started rolling

toward him, he ultimately tried to use his right foot to stop them.  But the pipes kicked his

right foot back and his left was the next thing in the way.  He stated that this is what

stopped the pipes, not the wedges at the end of the row.

As for the drug issue, Claimant testified as follows:

Q. Now, you’re aware that there’s a positive drug test in this case, is that
correct?
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A. Yes, ma’am.

Q. I had asked you about that during your deposition, and you told me
that you had taken cold and sinus medication the night before the
incident and that morning, is that right?

A. Yes, ma’am.

Q. You told me you took some Dollar Store stuff, is that correct?

A. It was–it was like after market type name brand.  If there was such–

Q. I’m sorry, go ahead.

A. If there’s such, you know.  Yeah, it wasn’t a particular name brand.
It was like Equate or something like that.

Q. And telling me that you–you were telling me that’s how you thought
the drug test came up positive, is that right?

A. That’s what I thought, yes, ma’am.

Q. You didn’t take any illegal drugs?

A. No, ma’am.

Q. In fact, you told me that you smoked marijuana while you were in high
school, but that’s all you ever done illegally, is that correct?

A. As far as smoking marijuana?

Q. Correct.

A. That’s–that’s about right.

When asked why he told Conway Regional Medical Center (“CRMC”) on the date of his

injury that he was not on any medication, he replied that he was not sure what he said at

that point because he had been given morphine at the hospital in Clinton.  He did not



Gentry - Claim No. F703691 12

recall telling CRMC that he had been given a tetanus shot in Clinton.  Also, he denied

telling Dr. McCarron that as of July 30, 2007, he had already returned to work.

Claimant was on crutches for eight weeks; but now he can put full weight on his

ankle.  However, he cannot run or climb a ladder easily.  He has no further treatment after

his release.  Claimant does not currently take pain medication.  He returned to work for

Williamson at AOFS and was there until February 2008.  Hines is a good friend of his.

Williamson loaned him approximately $900.00 after his injury.  Claimant is a convicted

felon, and is still on probation.

Under further questioning from his counsel, Claimant stated that he still has

hardware in his ankle causes a constant popping.  As for the incident, he testified that if

he had not been on top of the pipes that day, one of his co-workers would have.  He could

not think of anything he could have done differently to have avoided being injured.

Under questioning from me, Claimant stated that at the time he was injured, two

levels of pipe had been placed on the rack, and they were beginning to place the third.

Each layer had 80 to 90 pieces.  When the pipe started coming off the forks, he was 12

to 15 feet away.  The rear of the rack was 35 to 40 feet behind him.  He had a choice of

jumping over the oncoming pipes or running to an edge of the rack and jumping off.

However, after attempting to back away as fast as he could, he tried to stop the casings

with his right foot.  The foot was kicked up and the pipe wedged against his left leg.

He had been the one moving the pipe into place, because those on the ground

could not properly roll them due to their varying lengths; he stated that it would “be almost

impossible” to roll pipe on the second layer from the ground if that pipe were shorter than
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those on the first layer.  Usually, someone does not get up on top of the rack until the first

layer of casings has been placed there.

Testimony-Deposition

John William Williamson.  As noted above, Mr. Williamson was deposed on October

30, 2009, and the transcript thereof was admitted as Respondents’ Exhibit 3.  Under

questioning from Respondents, he testified that  he goes by the name Bill, and that he is

the sole owner of AOFS.  It is a SEECO business.  He has had it for six years.

Mr. Williamson stated that Claimant worked for him, but was not a good employee.

He stated that he regularly asked to borrow money, stole from him after he came back to

work following the ankle injury, and tried to sell stolen items to him.

Mr. Williamson testified that two months before Claimant was hurt, Southeast

Energy Company, or SEECO, issued a policy that no one was to get up on a rack.  AOFS

does contract work for SEECO.  Before that, AOFS personnel did get up on top.  While it

is “a big no no” to get on top now, Mr. Williamson stated that it was “pretty difficult” for him

to explain the prohibition.  He admitted that “[i]t’s hard to work the pipe, or get the right

numbers on the pipe without getting up there”; but he added, “it can be done.  We do it

every day.”  While generally pipe is placed one layer high on multiple racks at a site, in

this instance it was probably stacked three levels high.  While sometimes forklift drivers

deliver the pipe in such a way that it has to be rolled away, at other times the driver tilts

the forks slightly so that the pipe will roll to the end on its own momentum.
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Notwithstanding this testimony, Mr. Williamson later stated that Claimant had

“[a]bsolutely no reason for being on top” and that after he found out what happened to

Claimant, he wondered why he had been up there.

AOFS personnel are to clean the pipes, measure them, count their joints, and write

the tally on the pipe.  As Hines and Claimant testified, the casings were five and one-half

inches in diameter.  They weighed 400 or 500 pounds each, and would be loaded by

forklift around four at a time.

Mr. Williamson stated that AOFS has a zero-tolerance drug policy.  After it was

discovered that Claimant had failed a drug test, he was terminated.  Claimant later came

back and begged for a job, and Mr. Williamson allowed him to work for a week, picking up

trash.  According to Mr. Williamson, he witnessed Claimant using methamphetamine one

time:

Q. Have you ever seen Stacy doing any type of illegal drug?

A. Yes, I did, latter, after he was terminated.  I walked in, over that [sic]
the place where he rented a trailer from this fella, and I walked in and
he was sitting at the table.  And, you know, it literally surprised me,
about Tracy, [sic] being in the condition he was in, doing drugs . . .
[h]e was doing meth.

Mr. Williamson continued to refer to Claimant incorrectly as “Tracy” in his deposition.  He

stated that Hines and Claimant are best friends, and that he terminated Hines after a

“pusher” on one of the rigs reported seeing him smoke marijuana.

Under questioning from Claimant, Mr. Williamson testified that Claimant worked for

him three or four months before being injured.  Prior to the incident at issue, he did not

discipline Claimant for any infraction.  Mr. Williamson stated that Claimant stole some
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hand tools and shovels from his carport after the pipe around the time that he was

terminated.  After Mr. Williamson called him on the phone about it, Claimant returned the

items and left them on his driveway.  He never had Claimant prosecuted for theft.  Mr.

Williamson never saw him in an impaired or intoxicated state; he certainly would not have

been at the work site on April 8, 2007 if Mr. Williamson had seen him in such a state.  He

never saw Claimant drinking on the job.

Claimant was injured on the site of a SEECO job.  The forklift driver worked for

DeSoto, who was hired to perform the drilling.  When Claimant’s injury occurred, SEECO

was the one who prepared an accident report.  AOFS probably did not prepare one, but

instead copied SEECO’s.  DeSoto probably prepared a report as well.  Claimant’s injury

was the first one AOFS ever had.

Mr. Williamson did not witness Claimant’s injury; he was not on-site at the time.  By

the time he arrived, Claimant was being removed from the scene.  The pipe being used

varied in length from one to two feet.  Mr. Williamson first testified that the pipe was being

placed on three or four racks at the site, but then he changed his testimony and stated that

all the pipe was being placed on the sideline rack because the hole was still being drilled.

While some racks are at waist-level, this rack was four feet high.

When asked about SEECO’s rule about workers not getting on the pipe, Mr.

Williamson attributed that to (1) the pipe not being pushed tight; and (2) what happened

to Claimant.  Prior to SEECO putting that rule into place, AOFS personnel did climb up on

the pipes.   According to Mr. Williamson, before SEECO “put their foot down,” the

personnel knew “that some of the company men would let us get up there, and some
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wouldn’t.”  Prior to the imposition of the rule, the AOFS workers simply “got away with it.”

Measuring the pipe is more awkward when done from the ground, but it can be down by

working from underneath and in the back of the rack.  At present, if a worker absolutely

has to get up on the pipe, a forklift is used to raise him up there.

Mr. Williamson testified that he was unsure of who the AOFS team leader was that

day, but it could have been his son.  The following exchanged occurred about the leader’s

role:

Q. But, if there was a team leader on that site, would they have been
responsible to say, “Mr. Gentry, don’t get up there; you can get
down.”

A. Right.  I forget, but I know we went over everybody real close on that.
Whether he was standing there, at the pipe when he done it.
Because whoever was the lead man out there, that day, would have
told him to get off the pipe.

Under additional questioning from Respondents, Mr. Williamson testified that

regardless of whether certain personnel allowed his workers to get up on the pipes at one

time, they never should do so while pipes are being unloaded by a forklift.  The Form AR-1

was the report AOFS prepared concerning the incident.  Christine Williamson, his wife,

prepared it.

Christine Williamson.  Mrs. Williamson was also deposed on October 30, 2009, and

the transcript thereof was admitted as Respondents’ Exhibit 4.  Under questioning from

Respondents, she testified that she, along with her husband, Bill, owns AOFS.  She knew

Claimant, and estimated that he went to work for their company around eight months

before his April 8, 2007 injury.  Mrs. Williamson was not present when the incident

occurred; but she has worked on drilling sites before.
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Mrs. Williamson testified that SEECO has a policy that workers should not get on

top of the pipes; AOFS has since adopted the policy as well.  When asked why workers

should not be up there, she stated:

Well, the only time a person would even consider getting on top of the pipes
is to mark on top of them.  In the unloading process, where he was, there’s
just no reason, whatsoever.  That’s just retarded [an unfortunate term Mrs.
Williamson used repeatedly in her testimony]; just getting out of work, or
something, because he shouldn’t have been up there.  Nobody gets up there
when they’re loading pipe or unloading pipe.

AOFS has a drug policy.  Because Claimant violated that policy by testing positive

following his injury, he was terminated.  After he was fired, he went to work for Mr.

Williamson personally, but only doing odd jobs.  Her testimony was that she later asked

Claimant why he had a positive test, and he told her that he had taken drugs after the

injury while being transferred from Clinton to Conway.  Mrs. Williamson had no personal

knowledge of Claimant being intoxicated that day.  She did not know if the team leader

would have sent him home that day if he had such suspicions.  As for his condition on

other days, she remarked:  “Intoxicated?  I can’t say for sure if he’s intoxicated or if he’s

just plain retarded; I don’t know.”  She added that he was chronically late, but admitted that

other employees had been as well.  While he had been fired previously, he had been

rehired–albeit out of AOFS’s desperate need for workers.

Under questioning from Claimant, Mrs. Williamson stated that she did not know why

SEECO adopted the policy about workers not getting up on the pipes, but it had been

adopted five and one-half years before.  Whether being on top of the pipes makes a

workers’ job easier depends on the worker in question.  When asked how workers could

reach upper layers of pipe from the ground, she stated that it could be done by standing
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on a five-gallon bucket.  The purpose of needing to reach the pipe is to write a number on

the end of it.  Washing them can easily be done from the ground.  As for rolling them, Mrs.

Williamson testified that it is easier to do it from the ground because the sides can be

pushed and the pipe hangs over the edges of the rack.  However, she was not asked if this

was easy or even possible if the pipe in question were shorter than other pipes below it.

She stated that she has never seen anyone roll a pipe from the top of the rack.

Mrs. Williamson testified that a report was made of the April 8, 2007 incident.  She

stated that the report was provided to SEECO as well as the Respondent carrier.  When

told of the testimony at the hearing that gravel on the forks had prevented the pipes from

rolling off until they came off at a steep angle, she responded that she had never heard

this account before.  When asked to whom she spoke about the incident, Mrs.

Williamson’s testimony was inconsistent.  While she at first stated that she spoke to the

crew on duty that day, she later did not recall speaking with Hines, and added that she

would not have “purposefully called him.”  She testified that while she was not aware of the

angle the forks are positioned when the pipes roll off, she admitted that they would be

tilted until the rolling took place.  Claimant was not the lead man that day; and it was her

understanding that Claimant was warned not to be up on the pipes.

Exhibits-Medical

The medical records of Claimant, contained in Claimant’s Exhibit 1 and

Respondents’ Exhibit 1, reflect the following:

On April 8, 2007, Claimant presented to the emergency room at Ozark Health

Medical Center (hereinafter “OHMC”) in Clinton with pain in his left leg after being struck
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by a pipe.  X-rays showed a fracture dislocation of the left ankle, mainly involving the distal

fibula.  He was given morphine.

That same day, he was transferred to Conway Regional Medical Center (hereinafter

“CRMC”).  At the time he was admitted, he denied taking any medication.  He again was

given morphine.  Another set of x-rays of the left ankle showed an eversion

fracture/dislocation with complete tibiotalar dissociation.  Dr. Robert McCarron operated,

irrigating and debriding the wound and then repairing the medial melleolus and distal fibula

using a compression plate and screws.  The pre and post-operative diagnoses were open

fracture dislocation of the left ankle.

On April 9, 2007, Claimant underwent a drug screen at CRMC.  The test was

positive for amphetamines.  The sample was forwarded to Advanced Toxicology Network

(hereinafter “ATN”) for additional testing.  The results were positive for amphetamine,

methampetamine and morphine.

He was given some physical therapy and was discharged on April 10, 2007 with

Cipro due to the open fracture, along with Vicodin for pain.  He was given crutches and

instructions of no weight bearing on the left lower extremity.

On June 18, 2007, Dr. McCarron advised Claimant that he would reach maximum

medical improvement in three to six months.  He was permitted to wean off of crutches in

favor of a walker boot.  The doctor stated that Claimant could perform light duty, a “sit

down type job that does not require a lot of walking or climbing.”  When he returned on

July 30, 2007, Claimant reported that he had returned to work.  Dr. McCarron stated that
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he should reach maximum medical improvement in three months.  On November 1, 2007,

Claimant reported that he was doing better, with very little swelling but some stiffness and

generalized discomfort.  X-rays showed that the anterior lateral corner of the talus still had

not united.  McCarron, according to his notes, released him to “activities as tolerated.”  The

release that date, however, which is difficult to read, shows that he was released to return

to regular work.

On May 14, 2008, Dr. Henry Simmons, Jr., wrote Respondents’ counsel about

Claimant’s drug tests.  After analyzing the data, he agreed that due to Claimant’s receipt

of morphine on April 8, 2007, its finding could be excluded.  But Simmons opined “within

a reasonable degree of medical and toxological certainty that Mr. Gentry’s positive urine

test for ‘amphetamines’ cannot be attributed to medically legitimate use of either

prescription [or] over-the-counter medications.”  He noted that the amphetamine and

methamphetamine findings could not be explained by Claimant’s medical records.  While

he noted that use of a Vicks inhaler could cause a false positive, he noted that the

amounts of amphetamine and methamphetamine found excluded it as a source, and that

Claimant would have had to deliberately abuse an inhaler in dramatic fashion to achieve

even a small percentage of the amounts of the drugs found.  Attached to the letter were

three scholarly articles Simmons relied on in rendering his opinion.

On May 19, 2008, Dr. Simmons again wrote Respondents’ counsel to explain why

the CRMC and ATN test findings were consistent.

Exhibits-Nonmedical
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Respondents’ Exhibit 2.  This exhibit is comprised of the Form AR-1 and Dr.

Simmons’ curriculum vitae.

ADJUDICATION

A. Compensability

Claimant has alleged that he incurred a compensable injury to his left leg/ankle as

a result of a pipe rolling into his left foot on April 8, 2007.  Respondents have denied

coverage on the basis that, inter alia, Claimant tested positive for amphetamines after the

alleged incident.

Arkansas Code Annotated § 11-9-102(4)(B)(iv) (Repl. 2002) provides:

“Compensable injury does not include:

. . .

(iv)(a)  Injury where the accident was substantially occasioned by the
use of alcohol, illegal drugs, or prescription drugs used in contravention of
physician’s orders.

(b)  The presence of alcohol, illegal drugs, or prescription drugs used
in contravention of a physician’s orders shall create a rebuttable
presumption that the injury was substantially occasioned by the use of
alcohol, illegal drugs, or prescription drugs used in contravention of
physician’s orders.

(c)  Every employee is deemed by his or her performance of services
to have impliedly consented to reasonable and responsible testing by
properly trained medical or law enforcement personnel for the presence of
any of the aforementioned substances in the employee’s body.

(d)  An employee shall not be entitled to compensation unless it is
proved by a preponderance of the evidence that the alcohol, illegal drugs,
or prescription drugs utilized in contravention of the physician’s orders did
not substantially occasion the injury or accident.
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As discussed above, Claimant’s drug test administered the day after the alleged

incident showed the presence of morphine, amphetamine and methamphetamine; the

CRMC report reflected only amphetamines, while ATN report showed the presence of all

three.  There is no evidence that the presence of morphine was due to the use of

prescription drugs in contravention of physician orders.  To the contrary, the medical

record before me reflects that Claimant was administered morphine at both OHMC and

CRMC one day prior to the administration of the drug test.  Claimant pointed this out to

Mrs. Williamson.  Hence, no presumption applies to this particular finding.

As to the presence of amphetamine and methamphetamine, Claimant in his

testimony attributed their presence to his taking of over-the-counter cold and sinus

medication the night before and morning of his alleged injury.  But Simmons stated “within

a reasonable degree of medical and toxological certainty” that the positive test for

amphetamines could not be attributed to medically legitimate use of either prescription or

over-the-counter medications.  He added that the amphetamine and methamphetamine

findings could not be explained by Claimant’s medical records.  Although use of a Vicks

inhaler, he noted, could cause a false positive, the amounts of amphetamine and

methamphetamine found here excluded such medication as a source.  Moreover, Claimant

would have had to abuse such an inhaler severely in order to result in a finding much

smaller that the amounts of these drugs that the test found.  Dr. Simmons attached to his

opinion three scholarly articles related to this matter.

The Commission is authorized to accept or reject a medical opinion and is

authorized to determine its medical soundness and probative value.  Poulan Weed Eater
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v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67

Ark. App. 332, 999 S.W.2d 692 (1999).  Based upon my review of the evidence, I credit

Dr. Simmons’ opinion.

I have also reviewed Mr. Williamson’s testimony that he allegedly saw Claimant use

methamphetamine at some point after he was injured.  Mr. Williamson in his deposition

demonstrated a substantial amount of animosity toward Claimant, his account lacks detail

and allegedly occurred after the period at issue, and his testimony was inconsistent on

multiple points.  Hence, I am giving it no weight in finding whether the presumption applies.

Similarly, Mrs. Williamson’s testimony on this point is of little effect.

Based on Dr. Simmons’ opinion and the test evidence, I find that a presumption

exists under the statute quoted above that Claimant’s left lower extremity injury was

substantially occasioned by the use of illegal drugs–amphetamine and methamphetamine.

Flowers v. Norman Oaks Const. Co., 341 Ark. 474, 17 S.W.3d 472 (2000); Waldrip v.

Graco Corp., 101 Ark. App. 101; 270 S.W.3d 891 (2008).  The phrase “substantially

occasioned” in this instance “requires that there be a direct causal link between the use

of the drugs and the injury in order for the injury to be noncompensable.”  Waldrip, supra.

The presumption is a rebuttable one.  Whether Claimant has overcome the

presumption is a question of fact for the Commission’s determination.  Weaver v. Whitaker

Furniture Co., 55 Ark. App. 400, 935 S.W.2d 584 (1996).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any
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other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.  A claimant’s testimony is never considered

uncontroverted.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  I

note that Claimant is a convicted felon.  I observed him and Hines testifying, and

questioned them myself.  In addition, I reviewed the transcripts of the depositions of Mr.

and Mrs. Williamson and, as discussed above, found their testimony inconsistent–and not

entitled to great weight.

In ascertaining whether the presumption has been rebutted, I first find no direct

connection between Claimant’s inability to avoid being struck by the pipe and the presence

of drugs in his system.  Both Hines and he were working on the drilling site on April 8,

2007.  Respondents’ witnesses, Mr. and Mrs. Williamson, were not even present.

Claimant and Hines testified that there was no way Claimant could have avoided being

injured once the forks were tilted too steeply and the gravel holding the pipes gave way.

I credit this.  Claimant testified that both he and crew members on the ground tried to get

the forklift driver’s attention by shouting.  Once that effort failed, and the pipes began to

tumble onto the rack and toward Claimant, his choices were few.  As his testimony reflects,

his options were to jump over the oncoming pipes or jump off the rack to avoid them.

Three or four pipes were coming at him at once, each one with a diameter of five and one-

half inches.  Consequently, leaping over them was clearly impracticable.  At the time, he

was positioned in the center of the rack and 12 to 15 feet away from the forklift; for that

reason, plus the speed of the pipes, running either to his left or right and jumping off either

side was not a promising option, either.  Claimant instead elected to run backwards toward

the rear of the rack, by the stops.  When overtaken by the pipes, he put up his right foot
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in a futile effort to at least slow them.  This resulted in the right foot being knocked away,

and the pipe striking his left leg.  Simply put, Claimant was not presented with any

particularly attractive options on April 8, 2007.  His selection of a different one might well,

as Hines pointed out, have resulted in him being run over by the pipes–undoubtedly a

much worse outcome.  His actions on top of the pipes when confronting with this danger

thus do not reflect any impaired judgment on his part.

The question remains, however, whether Claimant should have been up on the

pipes at all that day.  Hines and Claimant both testified that they were not aware of any

prohibition against getting up on the pipes.  Mrs. Williamson testified that SEECO had had

a policy for five and one-half years prohibiting workers from getting on top of the pipes.

Mr. Williamson, on the other hand, testified that this policy had been in place for only two

months at SEECO prior to the alleged incident involving Claimant, and that AOFS adopted

the policy as well.  He added that at a certain point SEECO “put their foot down” (not

mentioning, however, when this occurred) and that AOFS workers prior to then merely “got

away with it.”  While Mr. Williams stated that he went over this policy with his workers, I

do not credit this over the contrary testimony by Claimant and Hines.  Neither do I credit

Mrs. Williamson’s testimony that Claimant was specifically warned that day not to go on

top of the pipes–an account she learned second-hand from an individual she did not

identify.  There was no testimony offered from the team leader that day as to what

instructions were given.  I note that no evidence indicates that Claimant was disciplined

in any way for getting on top of the pipe rack that day.

Apart from any rule violation, did Claimant’s presence on the pipes show a lack of

proper judgment on his part?  I find that it does not.  The testimony of the witnesses
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reflects that the rack being used that day was higher than normal.  Both Hines and

Claimant stated that this made it too difficult to work from the ground.  At the time of

Claimant’s injury, the rack, which began at four or five feet, now had two tiers of pipe on

it, separated by two-by-four runners.  Not only was Claimant on top of the rack to set stops

for the next layer of pipe, but he was moving that pipe along.  Mrs. Williamson testified that

this could be done from the ground.  While this would certainly be true with respect to the

first layer, once two tiers of pipe were in place, putting in the third would undoubtedly

become exceedingly difficult–owing to, inter alia, the varied lengths of the pipe, which

Hines and Claimant testified ranged from 35 to 45 feet that day.  Both testified that the job

would have been virtually impossible to do without someone on top.  Based upon my

review of the evidence, I credit this.  In Claimant’s words, if he had not been up there that

day, another member of the crew would have.  The incident concerning Claimant’s injury

had never occurred before, and was not foreseen.

Finally, as to Claimant’s condition that day, no one testified that he appeared to be

impaired in any way.  In short, the preponderance of the evidence establishes that his

injury was not substantially occasioned by drugs.  For me to find otherwise would required

that I engage in speculation and conjecture, which I cannot do.  Speculation and

conjecture cannot serve as a substitute for proof.  Dena Construction Co. v. Herndon, 264

Ark. 791, 796, 575 S.W.2d 155 (1979).  Claimant has thus rebutted the presumption.

As for the balance of the elements of a compensable claim, I find that the medical

evidence, supported by objective findings, shows that Claimant sustained an accidental

injury causing internal or external physical harm in the form of an open fracture dislocation

of the left ankle, as shown by medical evidence supported by objective findings; that the
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injury arose out of and in the course of his employment at Respondent AOFS, that it took

place in the context of a specific incident identifiable by time and place of occurrence; and

that the injury required medical services.  Thus, he has proven by a preponderance of the

evidence that he sustained a compensable left ankle injury.  Mikel v. Engineered Specialty

Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

B. Temporary Total Disability

Claimant has contended that he is entitled to temporary total disability benefits from

April 9, 2007 to November 1, 2007.  Claimant’s compensable injury to his left ankle is

scheduled.  See Ark. Code Ann. § 11-9-521(a)(4) (Repl. 2002).  An employee who suffers

a compensable scheduled injury is entitled to temporary total disability benefits “during the

healing period or until the employee returns to work, whichever occurs first . . . .”  Id. § 11-

9-521(a).  See Wheeler Const. Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).

 The healing period ends when the underlying condition causing the disability has become

stable and nothing further in the way of treatment will improve that condition.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  Also, a claimant must

demonstrate that the disability lasted more than seven days.  Ark. Code Ann. § 11-9-

501(a)(1).

Claimant’s Exhibit 1 reflects that he reported to Dr. McCarron on July 30, 2007 that

he had returned to work.  At the hearing, Claimant denied making this statement.  He

testified that he did not work anywhere until his November 2007 release.  But he also

testified that he did return to AOFS at light duty at some point.  As discussed above, on

June 18, 2007, the doctor permitted him to work at light duty–a “sit down type job that does

not require a lot of walking or climbing.”  The paperwork from Dr. McCarron’s office on
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November 1, 2007 is inconsistent concerning what kind of release he received at that

point.  His notes of the visit reflect that Claimant’s x-rays continued to show the anterior

lateral corner of the talus had not yet united.  Yet, he found that Claimant was “actually

functionally doing well,” and released him to “activities as tolerated.”  The accompanying

form is very faint, but reflects that McCarron did not return him to work with limitations but

rather “released [him] to return to regular work.”  After review of the foregoing, and in light

of Dr. McCarron’s statement on July 30, 2007 that Claimant would reach maximum medical

improvement in three months, and that he did not see Claimant again after November 1,

2007, I find that he reached the end of his healing period on that date and was given a full

release.  That said, I do not find that he returned to work at light duty at that point.  I note

that he did not testify that his first return to work was an unsuccessful one, and that no

wage records were introduced to establish conclusively when he returned.  Hence, I credit

McCarron’s record that Claimant returned to work at some point prior to July 30, 2007, and

find that he has only proven by a preponderance of the evidence that he is entitled to

temporary total disability benefits from April 9, 2007 to July 30,2007 at his stipulated

compensation rate.

C. Reasonable and Necessary Medical Treatment

Claimant also argues that he is entitled to medical benefits.  Arkansas Code

Annotated Section 11-9-508(a) (Repl. 2002) provides that an employer shall provide for

an injured employee such medical treatment as may be necessary in connection with the

injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120

S.W.3d 153 (2003).  But employers are liable only for such treatment and services as are

deemed necessary for the treatment of the claimant’s injuries.  DeBoard v. Colson Co., 20



Gentry - Claim No. F703691 29

Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must prove by a preponderance of

the evidence that medical treatment is reasonable and necessary for the treatment of a

compensable injury.  Brown, supra; Geo Specialty Chem. v. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000).  What constitutes reasonable and necessary medical treatment is a

question of fact for the Commission.  White Consolidated Indus. v. Galloway, 74 Ark. App.

13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333

(2001).

Based on the evidence adduced at the hearing, I find that Claimant is entitled to

reasonable and necessary medical treatment of his left lower extremity from April 8, 2007

through November 1, 2007–the treatment which is reflected in Claimant’s Exhibit 1 and

Respondents’ Exhibit 1.

D. Attorney’s Fee

I find that Respondents have controverted this claim, including his entitlement to

temporary total disability benefits.  Claimant’s attorney is thus entitled to a controverted

attorney’s fee on all indemnity benefits awarded to Claimant, pursuant to Ark. Code Ann.

§ 11-9-715 (Repl. 2002).

CONCLUSION AND AWARD

Respondents are directed to pay benefits in accordance with the findings of fact set

forth above.  All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809

(Repl. 2002).  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d

57 (1995).
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Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee on the indemnity

benefits awarded herein, one-half of which is to be paid by Claimant and one-half to be

paid by Respondents in accordance with Ark. Code Ann. § 11-9-715 (Repl. 2002).  See

Death & Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d

463 (2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


