
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F901158

LINDA GEMBICA CLAIMANT

ST EDWARD MERCY MEDICAL CENTER RESPONDENT

SISTERS OF MERCY HEALTH SYSTEM RESPONDENT
CARRIER

OPINION FILED SEPTEMBER 23, 2010

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant presented pro se.

Respondents represented by RANDY MURPHY, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On June 3, 2010, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on February 25, 2010, and a pre-hearing order was filed

on February 26, 2010.   A copy of the pre-hearing order has been

marked Commission's Exhibit No. 1 and made a part of the record

without objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant’s weekly compensation rate will be determined

at a later date.
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By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s back injury of February 2,

2009.

2. Related medical treatment.

3. Temporary total disability from February 3, 2009, to March

11, 2009.

Claimant’s contentions are:

“Feb. 2nd 2009 - I was giving a Pt a bed bath
and I bent down to pick up the dirty towels
and linen and I got a catch on my lower back
locked up and I couldn’t straighten up, so I
yelled for my co-worker Linda Lou to get me a
chair so I can sit down and she told me to be
careful.”

Respondents’ contentions are:

“Respondents contend that Claimant’s problems
are related to multiple previous low back
injuries.”

The claimant in this matter is a forty-eight-year-old female

who was employed by the respondent as a certified nurses’

assistant. The claimant alleges that on February 1, 2009, she was

bending over to pick up dirty linens and “my back got a catch in it

and I couldn’t stand up straight.”  The claimant has asked the

Commission to determine the compensability of the low back injury

the claimant alleges to have suffered on February 1, 2009.

The claimant testified that she told Linda Lou, another nurses

aid, about her back injury on February 1, 2009, after it had

allegedly occurred.  The claimant gave the following testimony
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regarding events following her reporting the injury to her co-worker:

“BY MS. GEMBICA: Well, after I sat down and
got my back, back to where it was at.  I could
not bend that whole day, but I stayed at work
that whole twelve hours.  I went home, I
couldn’t move after that.  I went to the
doctor and he took me off of work and he was
adjusting my back and he took x-rays.  And he
ask me to go talk to them, to St Edwards, to
see if I could get on eight hours shifts.
Cause I was working eight hours shifts before
and that helped a little bit because I wasn’t
on my feet that long.  And I went back and
they said they didn’t have no eight hour
shifts there.  And that they’d rather have me
stay of (sic) off work because they didn’t
want to be responsible for my back injury.  So
I had to call in everyday that I was scheduled
to work.  So that’s what I did.  That’s it.”

The respondents in this matter introduced a “co-worker injury

report” that appears to have been signed by the claimant on

February 5, 2009.  The document is difficult to read; however, it

seems to be consistent with the testimony provided by the claimant.

The respondents also introduced medical records from Dr. Roger

Bullington at Absolute Chiropractic in Fort Smith, Arkansas.  The

claimant first saw Dr. Bullington on February 2, 2009, which is the

day after her alleged incident.  A record from that visit states,

in part:

“Prior to coming to see me for her lower back,
Linda saw another chiropractor.  The patient
stated that she has had her lower back
problems for 3 years.  Linda stated that her
lower back problem is a direct result from a
work related incident that she was involved in
“is to have file sent).  When questioned as to
the severity of her lower back problem, Linda
responded that she believes it is severe at
times.  The patient stated that her lower back
becomes worse when she bends and does any
lifting.  The patient let me know that her
lower back becomes relieved when she gets
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Chiropractic adjustment.  The thing that
concerns Linda the most about her lower back
is that it is just not going away.”

The claimant saw Dr. Bullington on several occasions from February

2, 2009, until July 20, 2009.

The respondents also introduced documents from the Illinois

Workers’ Compensation Commission.  Those records indicate that the

claimant had two work related injuries while in the State of

Illinois.  The claimant alleged that on March 4, 2008, she was

“lifting laundry and she felt a pull.  She felt like she had a

catch in her back and pain was down both legs.”  This document is

found in Respondents’ Exhibit No. 2, Page 5.

The other alleged injury was to have occurred on October 10,

2006.  It was also an injury to the claimant’s lumbar spine.  The

Illinois records indicate that the claimant settled both lumbar

injury claims for $6,664.41 after attorney’s fees, medical reports,

and x-ray expenses were deducted.

The claimant testified that she was fired by the respondent in

March 2009 and went to work for Sparks Hospital in June 2009.  Her

testimony revealed that she also alleges that she sustained another

injury to her low back on April 3, 2010, while employed by Sparks.

The claimant was off work for that injury at the time of this

hearing.

In October 2009 the claimant was involved in a motor vehicle

accident.  She alleges that she injured her shoulder, back, and

neck at that time.  At the hearing, the claimant introduced a

medical record from Diagnostic Imaging Associates of Tulsa,
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Oklahoma.  The record reflects the results of an MRI of the

claimant’s lumbar spine performed on December 20, 2009.  The

following is the impressions portion of that record:

“IMPRESSION:
1. Broad-based disk bulges at the L4-L5 and

L5-S1 levels with associated degenerative
disk signal.  There are additional small
posterior annular tears within the L4-S1
disks.  There is no canal stenosis or
neural foraminal narrowing.

2. Left S2 nerve root perineural cyst of no
clinical significance.”

The MRI does prove the existence of objective findings of

derangement or injury to the claimant’s lumbar spine, but the

claimant must also bear the burden of showing a causal connection

between her objective finding of lumbar injury and the alleged

February 1, 2009, injury.  Here, the claimant is unable to do so.

The claimant had two injuries to her lumbar spine while in Illinois

and a motor vehicle accident in October 2009.  Any of these

incidents could have caused the claimant’s current condition.  It

seems the more likely cause of her current back problems are her

pre-existing lumbar injuries from Illinois.  Dr. Bullington reports

that she has had problems for three years.  I do not find the

claimant to be credible in this matter in that she seemed evasive

in answers on cross examination.  The claimant has failed to prove

a causal connection between her objective medical findings of

lumbar injury and her alleged February 1, 2009, injury.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of
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the witness and to observe her demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on February 25, 2010, and contained in

a pre-hearing order filed February 26, 2010, are hereby accepted as

fact.

2. The claimant has proven by a preponderance of the evidence

the existence of objective medical findings of lumbar injury.

3. The claimant has failed to prove by a preponderance of the

evidence that her February 1, 2009, injury was compensable.

4. The claimant has failed to prove by a preponderance of the

evidence that she is entitled to any benefits in this matter.

ORDER

Pursuant to the above findings and conclusions, I have no

alternative but to deny this claim in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


