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STATEMENT OF THE CASE

A hearing was held in the above styled claim on January 19,

2010, in Fort Smith, Arkansas.

A  pre-hearing order had previously been entered in this case

on December 22, 2009. This pre-hearing order set out the

stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time.  A copy of this pre-

hearing order was made Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On October 20, 2007, the relationship of employee-

employer-carrier existed between the parties.

2. The appropriate compensation rates are $504.00 for total

disability and $378.00 for permanent partial disability

benefits. 
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3. On October 20, 2007, the claimant sustained a compensable

injury to his low back.

4. There is no dispute over the payment of accrued medical

expenses incurred to date.

5. There is no dispute over temporary total disability

benefits at present.

By agreement of the parties, the issue to be litigated and

resolved at the present time was limited to the following:

1. The claimant’s entitlement to the surgery recommended by

Dr. Blankenship.

In regard to this issue, the claimant contends that the

medical services, specifically in the form of surgery, that have

been recommended by Dr. James Blankenship represents reasonably

necessary medical services for the claimant’s compensable low back

injury or injuries. Thus, the claimant is entitled to such medical

services at the respondents’ expense.

In regard to this issue, the respondents contend that the

medical services recommended by Dr. Blankenship, specifically in

the form of surgical intervention are not medically appropriate or

reasonably necessary. Thus, the respondents deny liability for the

expense of such services.

 DISCUSSION

The sole issue is the claimant’s entitlement to additional

medical services by and at the direction of Dr. James Blankenship,

particularly in the form of a discectomy and decompression of the

L5 nerve root and a fusion of the L5 to the S1 vertebra. This
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recommendation was contained in Dr. Blankenship’s clinic note of

November 5, 2009 (Claimant’s Exhibit No. 1, page 3). The burden

rests upon the claimant to prove that the recommended medical

services represent “reasonably necessary medical services”, as that

term is used in Ark. Code Ann. §11-9-508. 

The claimant had an admittedly compensable injury to his low

back on October 20, 2007, and apparently another employment-related

incident and onset of increased low back difficulties on July 10,

2008.  It would appear that the respondents have denied that this

second episode of increased difficulties constituted a new or

second injury. However, the respondents have accepted liability for

and have paid all medical expenses incurred to date for the

claimant’s low back difficulties and have also paid all appropriate

temporary disability benefits that have accrued to date under the

October 20, 2007 injury.  From the claimant’s testimony, it appears

that he has continued to work for the respondent on a restricted or

reduced basis and during this time has been paid appropriate

temporary partial disability benefits to compensate him for this

loss.

The dispute over the claimant’s entitlement to the medical

services recommended by Dr. Blankenship appears to be the result of

a difference in expert medical opinion.  Specifically, the expert

medical opinion of Dr. Blankenship and the expert medical opinion

of a Dr. Kenneth J. Kopacz.  It is obvious from the medical reports

and records of Dr. Blankenship that it is his expert medical

opinion that the surgery he has recommended is medically
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appropriate and has a reasonable expectation of stabilizing the

physical damage caused by the compensable injury and thereby

reducing or alleviating some of the symptoms and limitations that

the claimant has experienced since his compensable injury.  On the

other hand, it is clearly the expert medical opinion of Dr. Kopacz

that the corrective surgery recommended by Dr. Blankenship is not

“medically necessary”.  After consideration of all the evidence

presented, I find that the opinion of Dr. Blankenship is entitled

to the greater weight and credit.  

First, I am personally familiar with the credentials of Dr.

Blankenship.  He is a highly competent board certified neurosurgeon

with extensive expertise in the diagnosis and treatment of spinal

injuries and conditions. He has been the primary treating physician

for numerous claimants in workers’ compensation cases that have

come before me.  The treatment he has recommended and provided to

these various claimants has always appeared to be reasonable, and

in numerous cases his treatment has produced beneficial results.

I have always found him to be impartial in his opinions.

    On the other hand, I am totally unfamiliar with the credentials

of Dr. Kopacz, except that his report indicates that he is a

medical doctor, is board certified in orthopaedic surgery, and has

“added expertise in spinal surgery”.  It further appears that he is

retained by MES Solutions, which is apparently a peer review

service utilized by insurance companies.

    The record also shows that Dr. Blankenship is the claimant’s

primary treating physician for his compensable lumbar injury and
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has seen and evaluated the claimant on numerous occasions. The

record further reveals that Dr. Blankenship has personally

performed extensive testing upon the claimant, including plain x-

rays, discogram with an accompanying enhanced CT scan and an MRI of

the lumbar spine.

 On the other hand, Dr. Kopacz has never actually seen or

examined the claimant. Nor, has he personally performed any testing

on the claimant. Further, it does not even appear that Dr. Kopacz

has ever reviewed the actual films or prints produced by the plain

x-rays, enhanced CT scan, or MRI study, but has only reviewed the

reports interpreting these tests.

In summary, I find that the claimant has proven by the greater

weight of the credible evidence that the medical services provided

and recommended to him by Dr. James Blankenship, including the

outlined corrective surgery, represents reasonably necessary

medical services under Ark. Code Ann. §11-9-508. Pursuant to the

provisions of this subsection, the respondents are liable for the

expense of these services, subject to the Commission’s medical fee

schedule.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On October 20, 2007, the relationship of employee-

employer-carrier existed between the parties.
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3. On October 20, 2007, the claimant sustained a

compensable injury to his lower back, specifically

the L5-S1 area.

4. The medical services provided and recommended to

the claimant for his compensable low back

difficulties by and at the direction of Dr. James

Blankenship, including the recommended surgical

procedure, represents reasonably necessary medical

services, for the claimant’s compensable lumbar

injury of October 20, 2007.  Specifically, the

greater weight of the credible evidence shows that

such medical services were necessitated by or

connected with this compensable injury and have a

reasonable expectation of accomplishing their

intended purpose or goal of reducing or stabilizing

the actual physical damage caused by the

compensable injury and alleviating some or all of

the symptoms and limitations that this damage has

caused. 

5. The respondents have controverted the claimant’s

entitlement to the medical services recommended by

Dr. Blankenship, specifically the surgical

intervention.

6. As no controverted benefits have been awarded to

the claimant, no controverted attorney’s fee can be

awarded to his attorney, at this time.
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ORDER

The respondents shall be liable for continued medical services

provided to the claimant for this compensable lumbar injury by and

at the direction of Dr. James Blankenship, which specifically

includes the surgical intervention that was recommended by Dr.

Blankenship in his clinic note of November 5, 2009. This liability

is subject to the medical fee schedule which has been established

by this Commission.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                                 
                      MICHAEL L. ELLIG

ADMINISTRATIVE LAW JUDGE
                                         


