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STATEMENT OF THE CASE

A hearing was conducted September 27, 2010, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

A prehearing conference was conducted in this claim on August 25, 2010,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

correctly set out in the August 25, 2010, Prehearing Order.  A copy of the

Prehearing Order was introduced as “Commission’s Exhibit 1.”

It was stipulated that the employee/employer relationship existed at all

relevant times, including July 30, 2009; that the claimant earned sufficient wages
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to entitle her to compensation rates of $325.00 per week for temporary total

disability and $244.00 per week for permanent partial disability; and that the claim

had been controverted in its entirety.

By agreement of the parties, the primary issue presented for determination

concerned compensability.  If overcome, claimant’s entitlement to associated

benefits must be addressed.

The claimant contended, in summary, that she sustained a compensable

back and hip injury on July 30, 2009, that was the result of a specific incident

identifiable in time and place of occurrence while lifting a box in the freezer; that

she was entitled to payment of outstanding medical and related expenses, together

with continued reasonably necessary medical treatment; that she was entitled to

temporary total disability benefits beginning August 2, 2009, and continuing through

an undetermined date while maintaining that her healing period had not ended; and

that a controverted attorney’s fee should attach to any benefits awarded.  The

claimant reserved all additional issues.

The respondents contended that the claimant did not sustain a compensable

injury arising out of and during the course of her employment.  Respondents further

asserted that it did not receive notice of an alleged injury until August 10, 2009.

In addition to the claimant, her daughter, Gayla Adcock, was called as a

witness on her behalf.  Steve Keith Bohannon, Mariessa Bearden, and Lejeanna

Carter all testified on behalf of the respondents.  The record is composed solely of
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the transcript of the September 27, 2010, hearing containing numerous exhibits.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence, that

she sustained an injury arising out of and during the course of her

employment on July 30, 2009, which was the result of a specific incident

occurring at the workplace.

4. The claimant has failed to prove that her physical problems, need for

treatment, and disability after July 30, 2009, are causally related to an injury

sustained while working for Civitan Center, Inc.

DISCUSSION

This claim turns almost entirely upon the claimant’s credibility.  A claimant’s

testimony is never considered uncontroverted.  The testimony of an interested party

is always considered to be controverted. Lambert v. Gerber Products Co., 14 Ark.
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App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879

S.W.2d 457 (1994); Continental Express v. Harris, 61 Ark. App. 198, 965 S.W.2d

84 (1998).

Further, as will be set out below, the record in this claim is replete with

inconsistencies and contradictions.  The claimant’s testimony appeared, at times,

to be vague, cautious, and also contained some self-contradicting statements

between the testimony in her discovery deposition and at the hearing.  Clearly, the

claimant’s account of reporting a work-related injury to co-workers and supervisors

during any time contemporaneous with the alleged incident was specifically

contradicted by the respondent witnesses.  In addition, the medical evidence fails

to reflect any history of a work-related incident when the claimant initially sought

medical treatment for her physical complaints.  In my opinion, when the record is

reviewed in its entirety, it would require sheer speculation and conjecture to

attribute the claimant’s physical problems,  need for treatment, including surgery

and disability to a work-related incident on July 30, 2009.  Conjecture and

speculation, however plausible, cannot supply the place of proof.  Dena

Construction Company v. Hearndon, 264 Ark. 791, 575 S.W.2d 155 (1979);

Arkansas Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

The claimant, Bonnie Carolyn Gunter, testified in her own behalf.  The

claimant is sixty-six (66) years old.  The claimant did not complete high school.  She

did receive a GED and completed a two (2) year course from Florida Institute in
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1984.  The claimant began working for the Civitan Center during 2004.  The Civitan

Center assists in teaching disabled individuals how to integrate into society.  The

claimant was hired to cook for the Center’s workers and clients.  The claimant

planned in advance and, in fact, retired on Friday, July 31, 2009.  The claimant’s

alleged injury occurred on July 30, 2009.  The claimant specifically denied having

any physical problems involving her back or right hip prior to July 30, 2009.  The

claimant’s description of the alleged incident, her initial complaints, as well as her

initial course of medical treatment is set out below:

A     Okay.  I got there and I did breakfast and served all that out, and then I went
in the freezer to rotate the boxes around because we had a delivery truck coming
on Friday morning, so I always had to try and get my boxes located right.  It wasn’t
a real huge freezer but pretty good size.  I lifted some of the boxes up on higher
shelves, and I had like a – I don’t even know how to explain it – something in my
lower – I said my hip, but it’s in my lower back, just kind of popped like.  And then
I thought – you know, I didn’t think anything at that time, but then the day wore on
and I got – my hip was agitable, I mean, kind of irritated all the rest of that day, and
then Friday it was my retirement day, so I went in because I didn’t want to miss my
retirement day, and all day I had – my leg and hip was hurting me real bad and I
had to sit down a lot.  Some of the workers asked me why I was sitting down when
they come in for lunch, because I had sat down, and I told them my hip was hurting.

Q     You were able to finish out the Thursday –

A     Thursday, you mean –

Q     – and worked the whole day Friday then?

A     Friday, uh-huh.

Q     Do you remember the names of any of the coworkers who asked you about
why you were sitting down?

A     Uh-huh, Lejeanna Carter, Mariessa Bearden.  Some of them I dodn’t even
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know their names.  They was new in the preschool.

Q     Okay.  This last week of July of 2009, who was your immediate supervisor?

A     Mariessa Bearden.

Q     Mariessa Bearden?

A     Uh-huh.

Q     Do you know who Mariessa Bearden’s supervisor would have been, her boss?

A     Leah – what was Leah’s last name?

Q     That’s fine.  Now, did you mention any back injury to Mariessa or anybody else
there Thursday and Friday?

A     I did to Mariessa.  I didn’t mention no back injury because I didn’t know I had
a back injury at that time.  I just said my hip was hurting me real bad.

Q     Okay.  How did your hip continue to bother you and progress through that
weekend?  Explain that to the Judge.

A     I got home on a Friday and I went to bed real early because I just couldn’t stay
up no longer, and Saturday morning I woke up and I could not put my foot on the
floor.  I could not get out of bed.  It was so severe pain in my hip all the way down
to my foot, and I didn’t walk any for about five weeks on my own.  I had to have a
wheelchair and –

Q     Just so I’m clear for the record, what hip and leg were you having problems
with?

A     My left.

Q     Your left?

A     Uh-huh.

Q     Is that the same one you had problems with Thursday and Friday?

A     Uh-huh, yes, sir.
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Q     And that’s yes or no for the record?

A     Yes.

Q     Yes.  You went to the doctor that Monday?

A     Yes, sir.

Q     And we can’t really get into what the doctors said, but do you remember what
you told the doctor about what your problem was and how it happened?

A     Yes, I told her that I thought maybe it was because it had been raining for
about three weeks.  I said, you know, “My hip and leg is hurting me so bad, and I
don’t know if it’s due to the rainy weather.  Maybe I got – you know, that’s causing
it, I don’t know.”  And she said, “Oh, it’s –“ – (Tr.11-14)

The claimant offered no valid explanation concerning why she failed to give

a history of a work-related incident to her family physician, Dr. Chrysit Williams, on

August 3, 2009.  However, Dr. Williams’ notes reflect left buttock and hip pain for

seven (7) days thought to be secondary to thunderstorms and without acute injury.

Dr. Williams diagnosed “sciatica flare up.”  (Cl. Ex. A, p.1)

The claimant testified that she called her supervisor, Mariessa Bearden, to

report a work-related injury on Monday, August 3, 2009, and was advised to report

the injury to Steve Bohannon, the Human Resource Director for the employer.   The

claimant maintained that she finally got in touch with Mr. Bohannon later that week

to report the injury and that Mr. Bohannon sent her the paperwork necessary to file

the claim.  The employee’s notice of injury was dated July 10, 2009, as reflected by

a Commission Form AR-N.  The claimant maintained that it was filled out by her ex-

daughter-in-law and that she signed the form on August 10, 2009.  (Resp. Ex. B,
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p.2)(Tr.16-17)

The medical evidence reflects that the claimant was next referred to the

Baptist Health Center on August 6, 2009, for a MRI.  Again, no history of recent

trauma was noted at the time of the diagnostic study.  The claimant was diagnosed

as having sustained a possible ruptured disc at which time it was suggested she be

referred to a neurosurgeon.  (Cl. Ex. A, p.2) 

It was only after the nature of claimant’s injury was diagnosed that she filed

a workers’ compensation claim.  The claimant was then referred by her family

physician to Dr. Reza Shahim, a neurosurgeon with Neurological Surgery

Associates in Little Rock, Arkansas.  Dr. Shahim first evaluated the claimant on

September 2, 2009, at which time the medical history first noted left leg

radiculopathy after picking up some boxes. The claimant has since undergone two

(2) surgical procedures by Dr. Shahim, the first on September 4, 2009.  Following

a repeat MRI, the claimant underwent a second back surgery on March 26, 2010.

Although the claimant requested temporary total disability benefits through an

undetermined date, the record reflects that the claimant returned to work part-time

at the Arkansas Workforce Center during the later part of August, 2010.  The only

genuine dispute concerns compensability of the claim.  Clearly, if the claimant could

prove that she sustained a work-related injury, her entitlement to medical benefits,

as well as temporary total disability, is not genuinely disputed.  However, the claim

fails because there is no corroborating evidence to support the injury.
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On cross-examination, the claimant acknowledged that she knew the

procedures for reporting work-related injuries.  Specifically, the claimant knew she

was to report injuries to Mariessa Bearden.  On further cross-examination, the

claimant acknowledged that in her discovery deposition, she reported telling a co-

worker, Lejeanna Carter, about the accident on the day that it occurred.  The

claimant admitted that she did not report the injury to her supervisor on either July

30 or July 31, 2009, while maintaining that when she did report the injury to Ms.

Bearden, she attributed it to lifting boxes in the freezer.  As previously noted, the

claimant did not report any history of work-related trauma to the initial medical

providers.  Rather, the claimant attributed her symptoms to the weather.  The

claimant’s medical treatment was filed on Medicare, as well as private insurance

and all medical bills have been paid.  

The claimant’s daughter, Gayla Adcock, was called as a corroborating

witness.  Ms. Adcock testified that the claimant did not have any physical problems

prior to July 31, 2009.  However, Ms. Adcock testified that the claimant related her

physical problems to the weather which is what the claimant reported to her family

physician.

Steve Keith Bohannon, respondent’s Human Resource Director, testified that

he first became aware of the claimant wishing to file a workers’ compensation claim

on August 10, 2009, at which time he filled out an Employer’s First Report of Injury.

He subsequently received a claim form, AR-N, from the claimant and filed both
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reports with the employer’s third-party administrator, Risk Management Resources.

Mariessa Ann Bearden, the Associate Director for respondent, and the

claimant immediate supervisor, also testified.  Ms. Bearden testified that the

claimant frequently complained about a variety of complaints, primarily stomach

pains.  Ms. Bearden specifically denied that the clamant ever told her that she had

injured herself while lifting boxes in the freezer.

Lejeanna Carter was also called as a witness by the respondent.  Despite the

clamant’s assertions to the contrary, Ms. Carter testified that the claimant never

reported injuring herself while working in the freezer.  Ms. Carter maintained that

the claimant never reported any type of work-related injury to her.  However, Ms.

Carter stated that she frequently observed the claimant limping and complaining of

pain in her side and hip area for up to one year prior to the claimant’s retirement.

Ms. Carter explained that she had personally undergone back surgery and that she

and the claimant discussed sciatic pain. Ms. Carter stated that  she advised the

claimant to have her problems checked out long before her retirement.  (Tr.56-58)

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in her favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the



-11-

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

As reflected above, the record in this claim is simply replete with

inconsistencies and contradictions.  The record reflects that the claimant failed to

timely report a work-related injury.  The claimant’s course of conduct is inconsistent

with her claim.  After describing a specific incident identifiable in time and place of

occurrence while lifting a box in the freezer, the claimant failed to report the incident

to her employer.  Upon seeking medical attention, the claimant failed to report any

history of trauma to her family physician.  Dr. Williams, the claimant’s primary care

physician, noted sciatica flare up on August 3, 2009, for seven (7) day duration

believed to be secondary to thunderstorms.  Dr. Williams also pointed out that it

was only after the claimant found out she had a ruptured disc that the claimant

determined the injury happened at work while stating that no history of work-related

injury was given to her.   Dr. Williams did not mean to infer that the claimant was

being dishonest about the injury but felt compelled to point out that as a physician,

she could not establish a work-related injury by history.  (Cl. Ex. A, pp.1, 31)
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The claimant has the burden of proof.  After reviewing the evidence in this

claim impartially, without giving the benefit of the doubt to either party, I find that the

claimant has failed to prove that she sustained a compensable injury within the

meaning of the Arkansas workers’ compensation laws.  Accordingly, the within claim

is hereby respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


