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Claimant represented by Mr. Terence C. Jensen, Attorney at Law, Benton,
Arkansas.

Respondents represented by Mr. Michael E. Ryburn, Attorney at Law, Little Rock,
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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional medical treatment, additional temporary total disability benefits and

attorney’s fees.

At issue is whether or not the claimant’s back condition is a compensable

consequence of his knee injury.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

December 20, 2006, at which time the claimant sustained a compensable

scheduled injury at a compensation rate of $472.00/$354.00.  Medical expenses,

temporary total disability benefits (until January 20, 2009) and a 50% anatomical
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impairment rating have been accepted.  The claimant receives Social Security

disability benefits ($1,539 monthly).

The claimant contends he developed back problems as a result of an injury

and/or consequence of his abnormal gait after multiple surgeries and a complete

knee replacement.  He seeks payment of treatment with Dr. Ackerman, temporary

total disability benefits from January 20, 2009, to a date yet to be determined, and

attorney’s fees.

The respondents contend all appropriate benefits have been paid.  The

claimant did not suffer a compensable back injury and there is no objective medical

evidence to substantiate a back injury.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The claimant and his wife, Kathleen, were the only witnesses to testify at the

hearing.  I found their testimony to be credible. 

The claimant, age 52 (D.O.B. 11/20/57), has a seventh grade education.  He

has some difficulty with reading and writing.  For the past 29 years he has been

employed as a logger, operating chain saws and driving skidders.

On December 20, 2006, the claimant injured his right knee when he stepped

into a hole left after the removal of a tree stump.  His recovery was protracted (over

two years) and complicated, resulting in scar tissue, atrophy of the thigh muscle and

four surgeries ( two scopes, a partial replacement and a total replacement).

It was painful for the claimant to bear weight on his injured knee and he

began walking with a limp (see Dr. Hudson’s reports of January 15, 2007, February

12, 2007, and Dr. Ackerman’s report of March 12, 2009), favoring his right leg and

taking pressure off of his heel.
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The claimant developed back pain which he noticed during physical therapy

while he was weaning himself off pain medication.  He experiences back pain,

catches and spasm.  Excessive walking and standing aggravate his symptoms.  He

came under the care of Dr. Ackerman who has proposed additional treatment which

the respondents have controverted.

MEDICAL EVIDENCE

The claimant’s recovery his been marred by pain, swelling, popping,

catching, locking, and grinding.  He was diagnosed with a medial meniscus tear and

microfracture of the medial femoral condyle after an MRI scan.

Orthopedic surgeon, Dr. Stephen Hudson, performed arthroscopic surgery

on March 1, 2007.  Synvisc injections were administered and the claimant tried a

knee brace.  Unfortunately, the symptoms persisted and Dr. Hudson performed a

partial knee replacement on November 5, 2007.  In his report of December 31,

2007, Dr. Hudson noted stiffness in his examination of the claimant’s knee.  He

opined there was “tightness from the scar tissue medially which is binding his

patellofemoral joint.”  Dr. Hudson performed a third surgery, lateral retinacular

release, on February 20, 2008.

The claimant came under the care of orthopedic surgeon, Dr. Jerry Lorio.

He performed a total knee replacement in May, 2008.  In a follow-up report dated

July 24, 2008, Dr. Lorio again noted the stiffness in the claimant’s knee:

. . . they need to back off of the aggressive (physical) therapy they
were doing with the weights.  In a virgin knee, you could consider a
knee manipulation at this point.  But, he had just had a partial knee
prior to this, and thee (sic) is a lot more stiffness and scar tissue then
(sic) one would see with a primary knee replacement.  I think we
would be at risk of breaking his femur, and would rather not
manipulate it.

Dr. Lorio released the claimant on September 4, 2008, commenting, “I think

he could do light sedentary work, but he can’t go back to heavy work, like a logger.”
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A Functional Capacity Evaluation (FCE) was performed on September 24, 2008.

The test was considered valid, showing the claimant capable of performing work in

the medium (up to 50 lbs.) physical demand category.  Dr. Lorio assessed a 50%

rating to the knee in his report of January 20, 2009.

The claimant came under the care of Dr. William Ackerman in March, 2009

for back pain.  He prescribed medication, a back brace, use of a walking cane, a

TENS unit, and facet joint injection.  He also excused the claimant from work (see

the October 27, 2009, letter).  Dr. Ackerman noted the claimant was not using a

walking cane even though Dr. Lorio had prescribed one.  The claimant did not use

a cane at the hearing either .  Dr. Ackerman diagnosed atrophy of the right thigh

musculature and facet syndrome of the lumbar spine based on his clinical

examination:

He ambulates with an abnormal gait. . .  He has an absent Achilles
tendon reflex in the affected extremity.  He is unable to place his foot
flat on the floor.  It is my medical opinion that the patient’s facet pain
is emanating from the way he ambulates.

The claimant saw his family physician, Dr. Kirk Watson on November 12,

2009, for complaints of back pain and muscle spasm.  Dr. Watson noted

“tenderness” in his examination of the back.  He prescribed Lorcet Plus and

Flexeril.  Flexeril is a muscle relaxer prescribed for spasm which can be interpreted

as an objective medical finding.  Fred’s, Inc. v. Jefferson, 361 Ark. 258, 206 S.W.3d

238 (2005).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The concept of “compensable consequence” is a creature of case law, not

statute, Preway, Inc. v. Davis, 22 Ark. App. 132, 736 S.W.2d 21 (1987).  The test

to determine a compensable consequence is when the primary injury is shown to

have arisen out of and in the course of employment, every natural consequence

that flows from the injury is compensable unless it is the result of an independent
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intervening cause.  The basic test is whether there is a causal connection between

the two conditions.  Jeter v. B.R. McGinty Mechanical, 62 Ark. App. 53, 968 S.W.2d

53 (1998), Bearden Lumber Company v. Bond, 7 Ark. App. 65, 644 S.W.2d 321

(1983).

I have been unable to find a published Court of Appeals case that requires

a compensable consequence to adhere to the elements of proof of a compensable

injury under Ark. Code Ann. § 11-9-102.  In fact, under the “quasi-course of

employment” analysis in Preway, supra, a compensable consequence does not

have to “arise out of and in the course of employment.”

However, I did find a July 30, 2000, Full Commission opinion, Sharrion

Barnes v. Alma School District, (E711749 & E905201) directly on point.  This case

was affirmed by the Court of Appeals in an unpublished opinion September 19,

2001 (CA-00-1182).  In that case the claimant sustained a compensable injury to

her right elbow and later developed stiffness in her shoulder.  The Full Commission

held that the shoulder problems were not a compensable consequence of the elbow

injury because there were no objective medical findings to establish the existence

of an injury.  A similar decision was made by the Full Commission in the case of

Atchison v. John P. Marinoni Const. Co., E616344 (9/19/01).

I believe the claimant is sincere in his testimony that his prolonged recovery,

multiple surgeries, scar tissue and atrophy have affected his gait, causing his back

to hurt, and prescription medication for spasm substantiates a back injury.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the relationship of employer/
employee/carrier existed among the parties on December 20,
2006, at which time the claimant sustained a compensable
knee injury.

2. The claimant has proven by a preponderance of the credible
evidence of record that his complaints of back pain are a
compensable consequence of his knee injury, supported by
objective evidence as required by Ark. Code Ann. § 11-9-102.
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3. The respondents are directed to pay medical expenses
associated with Dr. Ackerman’s and Dr. Watson’s treatment for
back pain within thirty days of receipt pursuant to Rule 30.

4. The respondents are directed to pay temporary total disability
benefits from October 27, 2009, to a date yet to be determined
based on Dr. Ackerman’s assessment that the claimant is in a
healing period, totally unable to work.

5. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with A.C.A. §11-9-715, §11-9-801, and WCC Rule
10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992)(E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

6. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995), Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999), and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN
Administrative Law Judge


