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        BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NOS. F602743 & F707801

OLA R. GRIFFIN, EMPLOYEE CLAIMANT

KIMBERLY-CLARK CORP., EMPLOYER
SELF-INSURED EMPLOYER                            RESPONDENT NO. 1 
 
SECOND INJURY FUND    RESPONDENT NO. 2

OPINION FILED JULY 2, 2010 

A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS,
in Little Rock, Pulaski County, Arkansas.

Claimant was represented by the HONORABLE PHILIP WILSON, 
Attorney at Law, Little Rock, Arkansas.  

Respondent no. 1. was represented by the HONORABLE JARROD
PARRISH, Attorney at Law, Little Rock, Arkansas.

The Second Injury Fund represented by the HONORABLE DAVID
SIMMONS.  Mr. Simmons waived participation in the hearing.       

                                       STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on May 10,

2010, in Little Rock, Arkansas.  A Prehearing Order was entered

in this case on March 15, 2010.  This Prehearing Order set forth

the stipulations offered by the parties and the issues to be

litigated, as well as their respective contentions.

     The following stipulations were submitted by the parties

either pursuant to the Prehearing Order or during the hearing.

The stipulations outlined below are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.
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           2.  The employee-employer–insurance carrier relationship

existed on March 1, 2006.  At the time of the hearing, the

parties agreed to stipulate that the employee-employer–insurance

carrier relationship existed on November 10, 2006.

     3.  Claimant sustained a compensable injury to her right

knee on March 1, 2006. 

4.  At the time of the claimant’s injury, her average weekly

wage was $1,029.31.  This entitles her to a weekly temporary

total disability rate of $488.00, and a weekly permanent partial

disability rate of $366.00.

     5.  This claim for a back and left knee injury has been

controverted in its entirety. 

6.  The issues of the end of the claimant’s healing period

and an anatomical impairment rating are reserved under the

Arkansas Workers’ Compensation Act.  

     By agreement of the parties, the issues to be litigated at 

the hearing were as follows:    

     1.  Compensability of the claimant’s alleged left knee and 

back injuries.

     2.  Medical benefits associated with these injuries.

     The claimant’s and respondent no. 1's contentions are set 

out in their responses to the Prehearing Questionnaire and are

hereby incorporated herein by reference.  At the time of the

hearing, respondent no. 1 further contended that the claimant did
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not suffer a left knee injury at any point in time while working

for Kimberly- Clark.

      The record in this case consists of the hearing transcript of

May 10, 2010, and the exhibits contained therein.           

The following witnesses testified at the hearing: the 

claimant, Frances Cardin and Bobby Atkins.   

                            DISCUSSION

     The claimant, age fifty-seven, had worked for Kimberly-Clark

some ten years at the time of her work-incident of March 1, 2006.

During this accidental injury, the claimant suffered an admittedly

compensable injury to her right knee.  She sustained this injury as

a result of her foot getting caught under a mat, which caused her

to twist her knee.       

     According to the claimant, this injury was reported and she 

was sent to the doctor.  She testified that there were periods in

March that she attempted to return to work.  The claimant agreed

that she attempted all the way up until November to work.  She

further agreed that she has not attempted to return to work since

November 14th. 

     She admitted to treating with Dr. Sharon Meador, Dr. McCarron

(an orthopedic surgeon), and Dr. Ken Martin.  The claimant 

testified that Dr. Martin performed surgery on her right knee.  

     With respect to her left knee, she testified that it started

hurting a lot because she could not use her right knee at all.
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According to the claimant, she saw Dr. Naylor and he gave her a

brace for it, but she never wore it.  The claimant stated that she

went on to see Dr. Martin and he recommended crutches or a cane. 

     After going on crutches, her left knee got okay.  The claimant

admitted that there was an incident on November 10th.  She 

testified:

A. I was working on the line and it was on November 9th, and
I was clearing a folder wrapper jam, and when I pulled the
material out of the machine, the left knee popped, and it
just, like I didn't have a left knee.  I had no control over
it and I fell back and I grabbed ahold of the thing where we
have a bunch of brooms and stuff, and it's a -- like a pole
there, and I grabbed that and caught myself, and then I was
just there for I don't know a good, I don't know, five minutes
before I could even move.  And I was -- me and this other girl
was on the line by ourself, and she couldn't speak very much
English.  So all I could tell her was don't start the line
back up, you know, because I hadn't fixed the jam.  And then
the phone was kind of over to the side of me, and I got over
there, and I paged Jay Shea, and told him that I was hurt.

Q. Okay.  Who is Jay Shea?

A. He was the leader right over me.

Q. Okay.  And what happened after that?

A. Well, evidently, when I paged him, he called me back up
at the line, and he said, here, talk to Sherry Freeman.
Evidently, she was sitting there by him because he just handed
the phone to her, and I told her what had happened.

Q. Okay.  Now, who is Sherry Freeman?

A. She was the mill lead person there that night,
supervisor.

Q. Okay.  And what did you tell Ms. --

A. I told her -- I told her what I had done, exactly what I
told Jay, that I was clearing a folder wrapper jam, and I
pulled and my knee popped and it caused me to fall.
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Q. When you fell, did you hurt any other parts of your body?

A. I hurt my back.  I couldn't hardly get out of the
building.  But no one came out.

Q. Okay.  Well, did you tell both these people that you
talked to that you hurt your back --

A. And my left knee, yes, I did.

Q. Okay.  And then what happened after that?

A. Well, Sherry told me that it -- to call Bobby Atkins,
because it's workmen's comp.

Q. Okay.

A. But this was like in the middle of the night, so, you
know, I wasn't real sure so I just stood there until I could
get my left knee to where I could walk, even putting weight on
it.  And then I made it up to the -- I stood -- waited for
them for a little bit, and Jay come out there, I guess it was
ten minutes later, and said go home.  That's what he told me.
He didn't even ask me how I was.  He didn't ask anything about
me.  And so I got to the front and the guard said, do I need
to help you, you know, he was asking me questions.  And I said
no, I'm going home.  And so when I got to my car, I called
back and I asked Sherry, I said, are you sure I'm supposed to
call Bobby Atkins, it’s the middle of the night, and she said,
yes, call him.  So that's what I did.  

Q. What did you tell Mr. Atkins?

A. I told him about pulling the -- clearing the folder
wrapper jam.  I told him everything, just like I had told
them.

Q.  Okay.

A. And he told me -- I said, don't you think I need to go to
the emergency room?  He said no.  He said go home and put heat
on my back and ice on my knee and he would get me into a
doctor and talk to me in the morning.

     The claimant agreed that Mr. Atkins did get her in to see Dr.

Martin for her left knee the next morning.  According to the
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claimant, she already had an appointment with him for the right

knee on the 13th.  The claimant denied that Dr. Martin treated her

back.  According to the claimant, Dr. Rosenzweig treated her back.

She essentially explained that she hurt her back during physical

therapy treatment, possibly after the second incident.

   With respect to the incident pertaining to her back, the

claimant testified:

A. I was in therapy.  They did that in therapy.

Q. Well, he was trying to ask, what, I mean, physically,
were you doing?

A. They had me pulling on this green rope to try to pull my
knee, to bend my knee.  It goes under your foot.  And I was
physically having to pull and they were trying to push and
stuff, you know, because my knee wouldn't -- they couldn't get
it to move.  I was pulling really hard and that's what did it.

Q Okay.  Then you had a pop in your upper -- it's mid back?

A. It was just a lot of pain.  It was a lot of pain.

Q. Okay.  But you got paid -- all those bills were paid
during that period of time and you were -- you were receiving
benefits; is that right?

A. Yes.  I assume they were paid.

Q. Yeah.  Okay.  Well, the doctors you were seeing for that,
I believe you saw Dr. Naylor some and --

A. Yeah.  He sent me to --

Q. -- all that was -- all that was paid for.

A. He sent me to have an MRI.

Q. That's resolved.  That part of your back is resolved; is
that right?

A. Yeah, the top, yeah.
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    Regarding the reporting of the second injury(November 10, 

2006), the claimant essentially testified that the next morning,

she called HR(human resource) because she had not signed anything

as she had done with the first incident.  She testified that she

talked with Frances Cardin.  The claimant admitted that Ms. Cardin

is her sister.  

    According to the claimant, Ms. Cardin is the only person to

call to report anything.  The claimant essentially testified that

she told Ms. Cardin the exact thing she told the others. She

agreed that she told her she hurt her left knee and back.  

    The claimant testified that she continued under the care and

treatment of Dr. Martin.  According to the claimant, he sent her

for an MRI on November 13th and it showed that she had a torn

meniscus in his knee.  

     She testified:

A. And Bobby Atkins did just what he said.  He got me into
an MRI on my back, and an MRI on my knee, and they took care
of my back and my knee at that time.

Q. At that time.  And so they paid for the surgery and the
treatment -- did you have treatment for your back, too?

A. Yes.

Q. And Dr. Martin did the surgery on your left knee?

A. Yes.

Q. And to the best of your knowledge, you'd had -- we have
his records there.  Y'all had conversations back and forth all
the time; is that correct?

A. Right.
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Q. Now, then, who did you see for your back or what other
doctors did you see after you saw Dr. Martin?

A. I went to Dr. Johnson.  He's a back surgeon, I guess is
what he is.

Q. Phillip Johnson?

A. Yes.

Q. Okay.  And who sent you to him?

A. Bobby Atkins.  He made the appointment and sent me to
him.

Q. That was for your back?

A. For my back, uh-huh.

Q. Okay.  And what doctor did you see after Dr. Johnson?

A. Dr. Rosenzweig.

Q. And what part of your body did Dr. Rosenzweig treat?

A. He took care of my back.

Q. Okay.  Have you seen any doctors since you've seen Dr.
Rosenzweig?

A. For my back, I went for a test.  He had sent me for a
test.

Q. Okay.  Well, have you been seeing any other doctors since
then for either your back, left leg or right knee?

A. I have -- I went ahead and paid to get my back -- the
shots in my back.  Is that what you're talking about?

Q. Yes.

A. Yes.

Q. And did the shots?

A. Dr. Rostokie (phonetic).

Q. Dr. who?
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A. Rostokie.

Q. Have you seen any other doctors for your back since those
doctors?

A. No.

Q. But, now, they paid for Dr. Johnson; is that correct?

A. Right.

Q. But you had to pay -- did you have to pay for Dr.
Rosenzweig?

A. They -- Bobby Atkins and them, they paid for all the pre-
tests on my back.

Q. Right.

A. And then when it came time to do the actual surgery on
the back, or whatever you call it, the rhizotomy.

Q. Yeah.

A. Bobby Atkins called me and told me that he -- Kimberly-
Clark was not paying for anything else for my left knee or my
back, and it was not under workmen's comp no longer.

Q. Okay.  Did he explain why?

A. No, he didn't.

     The claimant admitted that up and until this time, everything

was paid for on all her injuries by workmen’s comp. (respondent-

employer’s insurance carrier).  She agreed that the respondent has

not denied any treatment relating to her right knee, as she has had

problems finding a doctor to treat her.  As of the date of the

hearing, the claimant testified that she was not seeing any doctors

for either her left knee or low back.      

     On cross examination, the claimant essentially admitted that
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Ms. Cardin is not the only person in HR to call for an injury.   

She denied having ever mentioned her right knee on the night of the

November 2006 incident.   

     The claimant agreed that she has treated with Dr. Naylor some

ten years, as he is her family physician.  She further agreed that

she trusts him and has confidence in his ability to treat and

interpret her symptoms.  She denied any complaints about him as far

as communication in the office or her ability to talk with him.  

     She admitted that she continues to treat with Dr. Naylor 

for problems unrelated to her knee or back.  Her last visit with

him was March 2010. The claimant admitted that during her

deposition, she testified that she did not have any prior back

problems before March 2006.  

     However, the claimant admitted that she had been in Dr. 

Lander Smith’s office September 23, 2003 with complaints of back

pain extending up into the mid back between the shoulders.

According to the claimant, this occurred from driving the forklift

at work and it was just for a short period of time.  She could not

recall returning to the doctor a month later complaining that she

was still in pain and that her pain had spiked while picking up a

gallon of milk.  

     She testified:

Q. Okay.  All right.  Well, if Dr. Smith or Dr. Naylor put
that in the report, do you have anything that sticks out in
your mind that will contradict that here today?



11

A. No.

Q. Any explanation for why it'd be in there if you didn't
say it?

A. No, I don't.

Q. Okay.  On over into June of 2004, you were back with low
back pain of at least a year in duration.  

A. I was -- I took a job driving a forklift at Kimberly-
Clark.

Q. Ma'am, my question is, were you at the doctor in June of
'04 with back pain of up to a year in duration?

A. I can't remember all these dates, but if you've got the
paperwork on it, I must have been.  

Q. Okay.  June 10th, 2005, you're back in Smith's office
again with pain through the mid back again, and the doctor
even drew a little frowny face for your pain rating,
indicating you're telling him you're in some fairly decent
pain.  Do you agree with that?

A. Yeah.  I was driving the forklift at work and it was
really hard on my back at that time.

Q. Okay.  All right.  Well, you don't have any type of claim
pending for a forklift-related back injury, do you?

A. Well, no, because I -- it was just something that -- it
was pain but, you know, it would go away after I would not be
on the forklift and stuff like that.

Q. You're back again in September of 2005 with low back
pain, seeing Lander Smith again, are you not?

A. When I was driving the forklift, yeah.

Q. Okay.  And these doctors, Smith and/or Naylor, were
prescribing you Flexeril, a muscle relaxer, back then, weren't
they?

A. I don't remember that, but if they say they did, they
probably did.

Q. Again, if it's in your records, --
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A. Right.

Q. -- I take it you don't have anything that contradicts
that here today.

A. Right.

Q. Now, based on these records, and then what we've just
discussed, would you not agree with me that a statement that
you had no prior back problems before March of 2006 is not
true and correct?  You did have problems stemming back at
least two years.

A. I never had any kind of trouble like I did when I hurt
myself on November, when I fell, I have never felt that kind
of back pain --

Q. Okay.  Ma'am --

A. -- before in my life.

Q. -- the question was not have you had pain like this, it
was, have you had any low back trouble or low back pain, and
your answer was no, you did not.

A. I have not had an injury to my back until then.

Q. Okay.  Well, we're playing word games here.

A. I mean, I'm just trying to explain it.

Q. When I took your statement, you said no prior back
problems and we're looking at your medical, and there are back
problems.  You don't disagree with that, do you?

A. I don't call it back problems.  I call it -- I mean, it
was just something that was temporary.

Q. Okay.  Well --

A. I didn't know that -- I didn't know when you asked me the
question that you were wanting to know if I had ever went to
the doctor with a backache.

Q. Okay.

A. I didn't know that.
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Q. When I started the deposition out with you, do you
remember me stressing to you that if you did not understand
what I was asking you, that it was very important for you to
speak up and let me know?

A. Well, I thought I understood that question, I guess.

Q. Okay.  So where is the confusion arisen since when you
gave the answer back at your depo and here today?

A. I guess I would have thought you was talking about an
injury to my back.

Q. Okay. We were talking generally about prior back
problems, period.

A. Well, I --

Q. Do you not agree with that?

A. I guess, yeah, if –

     The claimant basically denied having requested a letter from

Dr. Naylor wherein she asked him to state that her back condition

was not related to her knee injury.  According to the claimant, she

told Dr. Naylor that her insurance was not going to pay for it

unless he sent a letter stating what it was about.  The claimant

admitted that her insurance did pay for the cracked vertebrae,

which occurred while in therapy.  

    Upon being asked if her back was injured during the March

incident, the claimant was unable to state for certain that she

injured her back at this time.  

     However, she testified:

Q. Per your deposition testimony, your back was not injured
in this March 2006 incident, correct, the first incident?

A. I was in such pain with my knee, I don't know -- from the
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twist and the fall, you know, I never thought -- even thought
     -- give it second thought about my back.

Q. So is that a no?

A. It's just, you know, I don't -- from then on, I had
problems with my knees and back, both of them, you know, after
that incident anyway, so I don't know.

Q. Well, here's your deposition testimony, page 26 of your
depo.  "Was your left knee involved in that stumble in any way
as far as noticing any pain or symptoms or anything?"

A. Yeah.

Q. "I didn't notice it."

A. I didn't notice anything because I was in so much pain.

Q. "What about your back, was your back twisted or injured
in any way in that stumble?"  "I don't think so."  

A. See, I -- at that point --

Q. You're not changing your testimony about it, are you?

A. Huh?

Q. You're not changing your testimony today, are you?

A. No.  I just -- at that point, when you've got a popped up
kneecap, and your knee's so messed up, I was in so much pain,
I didn't even think about any other part of my body.

Q. Okay.  So you didn't notice any problem in the left knee
or back with the March 2006 incident.

A. No.

Q. All right.  You've alleged at various points in the case
that the left knee and back may have been from overuse when
you came back to work in the fall of 2006, have you not?

A. That's -- that's what Dr. Martin told me.

Q. You've also alleged a specific injury occurring in
November 2006 as being a cause of the back problems; is that
right?
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A. The back and the left knee, yes.

Q. All right.  You've also, in another report, mentioned
another time around the time that I took your deposition where
you developed pain in the middle of your back between your
shoulder blades after picking up a gallon of milk.  Do you
deny that?

A. Was that after I had gotten hurt with my back?

Q. I took your deposition September 10th, 2007.  It would
have been the summer of 2007.

A. That would have been -- yeah.

Q. You do remember an incident of picking up a gallon of
milk and feeling a pain in between your shoulder blades?

A. No, that's -- I don't think that's what I said, but if I
said I picked up something, it's probably because that amount
of weight would hurt between my shoulder blades.

Q. All right.  We're at your deposition September 2007.

A. Okay.

Q. I'm on page 54.  "I noticed the other day, I lifted a
gallon of milk and it really hurt."  "What hurt, the back?"
"The back, uh-huh."

A. Between my shoulders, yes.

Q. Okay.  

A. Because I --

Q. That's the exact same thing you'd seen Lander Smith for
back in October of 2003, was it not?  We talked about the
record from '03, talking about you picking up a gallon of milk
and experiencing back pain.  

A. In '03?

Q. Yeah.

A. I don't recall that at all.

Q. Okay.  Well, you don't maintain that picking up a gallon
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of milk at home is a work-related injury, do you?

A. I never said that.

Q. Okay.  And you're not saying it today.

A. No.
      
    The claimant denied having told Dr. Johnson on November 30,

2006 that she hurt her back during the original fall.  According to

the claimant, the reports have been “so messed up.”  She 

testified that Dr. Martin has stated it as the left knee when it is

the right.  However, she admitted that she has not gone back to get

clarification from Dr. Martin or any of these doctors wherein she

asserts the reports are mixed up.

     She denied that there was any confusion in her mine regarding

when the back started and the left knee problems started. The

claimant denied having completed the Form C, and listing March

2006, as the injury date for her back and left knee.  She did not

recall telling Dr. Johnson the cause of her back problems was

lifting at work.  

     Specifically, the claimant testified:

Q. Is that another doctor who is mistaken regarding what you
told him?

A. I'm not saying any doctor's mistaken.  I just know what
I -- what I was asked and what I said.

     The claimant would not admit or dispute that on January 15,

2007 she told Dr. Naylor that her back pain was from bending at

work.    
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     Upon being told that the therapy notes from McMasters 

Physical Therapy showed an onset date of January 4, 2007 for the

back treatment that she received there, the claimant testified she

does not what incident occurred on that date.  The claimant

admitted that she was not working at Kimberly-Clark on January 4,

2007.  The claimant specifically testified that she has not worked

for the respondent-employer since November 9th.  

     She admitted that she had liver surgery at a hospital in St.

Louis.  The claimant testified that because of the way they hooked

her intestine to her liver, she has a lot of stomach issues.  

     The claimant admitted that she had already had the MRI on the

mid back June 26, 2008, before she brought up anything about a rope

or a strap or PT (physical therapy).  However, the claimant 

maintains that Dr. Naylor knew from the beginning about the rope

incident.  According to the claimant, from the first time she

showed up with the mid back pain, Dr. Naylor was aware that it was

from the physical therapy.

    Upon being questioned about statements to Dr. Martin, the

claimant testified that she did not recall telling him that she

injured her back doing knee-to-chest flexion exercises.  However,

she admitted that she probably told Dr. Safman that her back

problems stemmed from an altered gait of walking funny because of

her right leg.  The claimant went on to explain that she might have

said this “because ever since she hurt her knee on March 1, 2006,
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everything else has–her back and her other knee is –- has to

compensate for that left knee.”          

   Regarding the four different explanations for her back

condition, she testified:

Q. I'm asking you about the back right now and will you not
agree with me you don't know what caused your back problems,
either one of them, the lumbar or the thoracic?

A. I know exactly what caused my back problem.

     Q. Okay.  If you know exactly, then, why are there --

A. Exactly the moment that it happened.

Q. Why are there four different explanations --

A. I have no idea.  I know -- I called Bobby Atkins every
day because he didn't go to any of my appointments.  He said
call me after every visit.  I called him after every visit,
and I've got a book calendar over there that I wrote down
after every one of my visits to Dr. Martin and so --

Q. How does that explain the multiple explanations for your
back injury?

A. I just tell you verbatim what I was told.  What's in your
files, I have no idea what they write down.  But I know what
I tell them and what they refer back to me is all I can
testify to.  That's all I can say.

Q. Do you maintain that these physicians and physical
therapists are mistaken on four to five different occasions --

A. I know --

Q. -- regarding what you told them?

A. I know they do get things kind of messed up.

Q.   Okay.

A. I'm not saying they're not -- it's incorrect.  I'm just
saying I have some of the paperwork over there where they say
it was the left knee when it was the right knee.  I had
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surgery on the right knee and they --

     The claimant maintains that only time that she had any relief

was after the rhizotomy.  The claimant denied that she contacted

the physical therapist(at McMasters) and tried to make him change

his report.  She admitted that she called McMaster several times

until she got to talk to the therapist personally.  According to

the claimant, she contacted the therapist to tell him that he had

put something in the report that she had not said.  

     She denied telling him if he could not change all the things

she wanted him to change, he should not change it. The claimant

testified that she simply told him he should correct all of the

stuff that he wrote in there that she did not say. 

     The claimant testified:

Q. What explanation do you have for why he would purposely
falsify a report and then write a letter to support the
supposed false statements?  What vendetta would he have
against you to try to do that?

A. Okay.  If you've noticed in Kimberly-Clark, there was an
incident that happened to his secretary's -- his nurse's
husband that worked with me.  He said a really ugly thing
about me at work, and I went to the office on it, and I didn't
realize that that's who she was until after all that started
up.  

Q. So this therapist was out to get you?

A. I did not say that.  I used him for awhile.  I'm not
saying -- but that would be the only reason that I would know
that -- because I turned her husband in, that he would even
have anything against me because I don't know him.

     She admitted that the left knee was not involved or injured 

in the March 1, 2006 incident.  However, at this time, the claimant
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testified that if the Form N indicates that on March 1, 2006, she

injured her let knee and back, she made a mistake.  

     According to the claimant, she did not tell Dr. Martin 

about a specific incident injury to her left knee occurring at

Kimberly-Clark on the night the 9th, because Bobby Atkins set the

appointment up and called him to put her left knee into “workmen’s

comp.” 

    The claimant agreed that at her deposition and during the

hearing, she denied any other incidents involving the left knee

occurring between March 1, 2006 and November 10, 2006.  However,

she testified:

Q. Dr. Martin's reports, in fact, reflect no mention of a
specific incident involving the left knee; is that not true?

A. I have no idea.  I have not read his reports.

Q. All right.  What Dr. Martin's notes do note is a non-
work-related incident occurring on or around July 16th, 2006.

A. It was -- yes.  I saw Dr. Martin for my left knee, yes,
I did, in July.

Q. Do you have any explanation for why you failed to
disclose that to me at your deposition?

A. When I saw him in July for my left knee?

Q. Yes.

A. Did you ask me the question?

Q. Yes, I specifically asked you had you had any incidents
or accidents involving the left knee --

A. I didn’t have an incident or accident.

Q. Okay.
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A. I just -- I didn't injure my left knee.

Q. I'm going to read you from Dr. Martin's reports and I
hope he's not mistaken.  Page nine of my medical packet, Dr.
Martin states, "She states this morning that she twisted her
left knee and wanted to be seen for that."  That's one portion
of his report.  Then, later, he says, "I did not take a look
at her left knee today because I did not want to get workers’
comp confused on this visit."  Then, in a separate part of the
report, he states, "We will take a look at her left knee which
is non-workmen's comp related."  July 16th, 2006, he makes the
same distinction that the left knee was not work-related on
July 19th, 2006, a month later.

A. It wasn't work-related.

Q. Okay.  Well, you're here today saying it is.

A. No, I'm not.  It wasn't -- at that time, it wasn't work
related till November 9th of '06.

Q. Where were you at when this twisting occurred with the
left leg in July of '06?

A. I'm sure he got that confused with the twist of the --
because that's what happened to the left knee.

Q. Okay.

A. Because I never said -- I never said those words to him.
I told him the knee was -- it was in pain all the time and he
said he didn't want to get it mixed up with workmen's comp,
that he was going to bring me back in on Wednesday and look at
it, and that's when -- but I had gone to Dr. Naylor and that's
the reason because he's the one that put me in a brace.  And
I was afraid to do that because I -- that's all I had to
support myself with.

Q. All right.  You will concede for me then and agree that
the July 2006 twisting incident with the left leg is not work-
related?

A. Say that again.

Q. The incident in July of 2006 that brought you to Naylor
and which ended up with you going to Martin for your left leg
is not a work-related incident.
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A. At that time, it wasn't work-related at that time, yes.

Q. Okay.  You will agree with me at the time you were seeing
Dr. Martin and Dr. Naylor in July of 2006 for this left knee
problem, there was no mention of overuse or over-compensation
due to the right knee injury.  You were talking about a
specific twisting incident with the left knee.  Is that not
true?

A. I was talking about that?

Q. Yes.  

A. No.

Q. Dr. Martin is mistaken, too?

A. I'm not saying that Dr. Martin's mistaken about what I
said to him, I'm telling you he probably got it messed up with
the left knee.

Q. Okay.

     The claimant admitted that when she described on direct what

happened to her knee in November 2009, she stated that her knee

popped out, felt like she didn’t have a knee there. She also

admitted to having stated that it felt like her knee “went

sideways.”  The claimant further admitted that when she saw Dr.

Lander Smith, maybe Dr. Naylor on July 11, 2006, she complained of

left knee pain, moving sideways, which was a non-work-related left

knee problem.

     However, the claimant maintains that it was not November 9,

2006 when the knee went completely out at work, at which point she

pulled from the machine the jam on the folder wrappers and tore the

meniscus in her knee.  She agreed that Dr. Martin performed surgery

on January 4, 2007, to repair the torn meniscus.
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    Upon further questioning about the different statements to

various medical providers, the claimant testified:

Q. Okay.  I want to be sure I have a clear understanding and
these are the doctors you've given different statements to
about the cause of your back and your knee.  Safmon,(sic)
Martin, Naylor, Rosenzweig, physical therapists and McMasters.
Are every one of those doctors and therapists mistaken or have
they misunderstood you?

A. That's their interpretation of what I said.

Q. Okay.

A. I'm not saying that that's not true what they wrote down,
but I can only tell you what I told them and what they told me
back is all -- that's all I can tell you.  Whatever's written
down, I can't -- I can't comment on that.  I don't know.

Q. You seem to be a pretty well-spoken person, don't seem to
have any trouble communicating.  Was there any communication
barriers with any of the doctors, language barriers or
anything like that?

A. I wouldn't think so, I mean, I try to listen and I try to
explain what's going on with me, you know.

Q. Did any of those doctors cut you off or not let you tell
them your explanation for what your problems were?

A. I basically answered the questions when they asked me.

Q. Did any of them cut you off or prevent you from talking
when you were trying to explain the cause of your problems?

A. No.

Q. Okay.  And some of these notes where you're providing
different dates and different causes actually came from intake
questionnaires that you would have filled out in the doctor's
office.

A. Well, I may have because, you know, if I made a mistake,
you know, I'm just a human being, and I've had a really rough
four years.

Q. Okay.



24

     On recross examination, the claimant denied having said 

anything about having twisted her knee at the doctor’s visit in

July.  The claimant testified that the statement about the twisting

of the knee related to the right knee.

     Specifically, she testified:

Q. Your explanation now for the July incident was that it
was from using it too much and pushing up on it.  Do you have
any explanation for why the doctor notes, "This morning, she
twisted her left knee and wanted to be seen for that"?

A. I never -- I never said anything about twisting anything
at the doctor's visit.  Because that didn't happen.  I went
because the knee was -- it was hurting.  It was hurting all
the time.  It was hurting all night, all day.  It never quit
hurting, the left knee.

Q. Okay.

A. And Dr. Martin told me to start using a cane.  See, I
didn't know this.  He said use the cane and crutches at that
time, and I did, and I went back to him and it did, it stopped
the left knee from hurting.

Q. Just so you believe, this last sentence, "Stated this
morning that she twisted the knee."  That never came out of
your mouth?

A. That was the left knee.

Q. Right.  That's what you're at the doctor for, a non-
compensable left knee.

A. I mean, that was the right knee.  That's what happened at
the right knee.  I twisted the right knee and, like Dr.
Martin, he's got -- and I can understand that because at one
time, he was seeing my left leg and it wasn't workmen's comp,
then it was workmen's compo, and he had -- he's got -- if
you'll through his files, my files from him, you'll see
there's several mistakes where he's got the left knee when it
was the right knee, and just all kinds of stuff.

Q. Ma'am, if he --
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A. I'm sorry.

Q. -- is mistaken on here about there not being a real
twisting incident in July --

A. I never said anything about twisting of the left knee --

Q. Okay.

A. -- till November 9th of '06.

Q. Okay.  

A. Never.

Q. Your testimony is that Dr. Martin is apparently mistaken,
why would he go through the effort to dictate or to sign off
on a dictation that specifically says --

A. Probably because he was seeing me for --

Q. Let me finish my question, please.  That the left knee
was not work-related and that he wasn't going to treat it as
workers' comp.

A. It wasn't work related at the time.

Q. Okay.  

A. It was just hurting.

Q. Okay.

A. He didn't want to get the two knees mixed up.  He wanted
to see about my left knee, why it was hurting, but he didn't
want to mix it up with the workmen's comp knee.

Q. If, in fact, you had told him the story about overuse and
pushing up on it due to the right, don't you think he would
have just filed it under workers' comp instead of making a big
to-do about this is not workers' comp?

A. It was hurting.  It wasn't injured.  Yes, I made a big
to-do about it hurting.

     Frances Cardin, was a witness called on behalf of the 
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claimant.  As of the date of the hearing, Ms. Cardin was employed

at Kimberly-Clark.  She has worked for the respondent-employer some

twenty-six years.  Her current job title is Human Resource Manager

Assistant.  Ms. Cardin admitted that the claimant is her sister.

She testified that the claimant called concerning her November 2006

injury.  Specifically, she testified:

Q. Okay.  Just tell the Judge -- just tell her what she
said.

A. She had called me the next morning after she had had the
incident at work, and she called to ask me what she needed to
do.  And I asked her what happened, and this is not unusual.
I get a lot of questions from employees on what direction they
need to go on some things.  But she asked me what she needed
to do.  So I asked her what had happened, and she said she was
working on the line, and she fell and twisted her knee and she
heard a pop, and hurt her back.  And --

Q. Did she say which knee?

A.   Well, when she said that, I said you mean you have hurt
your knee again?  And she said no, it was the other knee so I
knew from that, it was her left knee.

Q. Okay.  Go ahead.  What else was the rest of the
conversation?

A.   Anyway, she said she had hurt -- and I asked her what she
had done.  She was asking me if she needed to do anything, so
I asked her what had she already done, and she said that after
she had fell, she told the core leader what had happened, and
the core leader told her she needed to call the team
developer, which is the supervisor on shift.  And so she
called the supervisor and that -- she said the direction the
supervisor gave her was to call Bobby Atkins, the nurse at the
time, and so she said she questioned the supervisor about
calling him because it was -- and for him the middle of the
night, and the supervisor said that did not matter, that she
needed to call him anyway.  And that's typical for him to get
calls if something happens in the middle of the night.  And I
-- I asked her if -- what the supervisor did and she said --
if the supervisor came out there, and she said the supervisor
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did not come out there to -- you know, to examine her knee or
take her to the nurse's station, anything like that.  She just
told her she needed to talk to Bobby about it.  And she said
she asked the supervisor if she needed to sign anything, and
the supervisor told her no, she needed to talk to Bobby.  And
so when she asked me if she needed to sign any papers or do
anything further, I told her that I wasn't, you know, on the
process but that Bobby was and that she should continue
working with him on what she needed to do further, that he was
fluent on the process and he could direct her on what she
needed to do.

    Ms. Cardin essentially admitted that some time later, she

received an e-mail from her supervisor, the HR manager, Teresa

Perryman, wanting to confirm that she did not document anything

about their conversation/the incident.  She agreed that she told

her supervisor and respondents’ attorney that on or about November

9th or 10th, the claimant contacted her indicating that she had an

injury at work wherein she injured her back and left knee.  

     On cross examination, Ms. Cardin essentially admitted that 

she is not the person that people are suppose to report work-

related injuries.  According to Ms. Cardin, the proper person to go

through would be Bobby Atkins, the occupational health nurse.  

     She essentially testified that during her conversation with

the claimant on morning of the incident, she instructed the

claimant to contact Mr. Atkins.  Ms. Cardin admitted that when she

got the call from the claimant, she had not been at work very long

that morning.  She usually arrives at work somewhere around 6:30 or

7:00.          

     Ms. Cardin testified:



28

Q.    Regarding the specifics about what she told you, did she
tell you that she had fallen at work?

A.   She said she fell is what I remember her saying.

Q.   Did she tell you she had tripped over anything?

A.   I don't recall her saying that.  I just recall her -- I
guess I was a little more surprised when I -- when she said
she fell because I instantly thought it was the same injury
because she had not been back to work long from that injury.

Q.  Did Ms. Griffin tell you about a left knee injury
occurring in July of 2006?

A. I don't know anything about that.

Q. Okay.  Did she ever tell you that she had injured her
back in the original March 2006 incident?

A. I don't re -- I don't recall that. 

Q.    Did she ever provide you with any alternate explanations
for her back troubles?

A.  She hasn't, but, I mean, I don't -- I mean, this
information that she gave me, I mean, it was information to
get to what she needed to do.

Q.   Uh-huh.

A. I mean, I've not went and questioned her about her
medical.

Q.   That's fair, but you're her sister and --

A. Correct.

Q. -- do you see her weekly?

A. I see, well, not necessarily weekly, but, yes, I do see
her periodically and I -- I've seen what she's went through.

Q. Has she ever provided any other explanation besides
falling at work for her back or left knee injury?

A. Not to me.
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Q. Has she told you anything about injuring herself pulling
a rope or strap at physical therapy?

A. I don't know anything about that.

Q. Has she told you anything about injuring her back doing
knee-to-chest crunches in physical therapy?

A. I've not -- we've not -- I mean, I know she goes to
physical therapy, but we haven't got into a discussion about
what she actually does at physical therapy.

Q. Has she ever told you about any injury to her back
occurring on January 4th, 2007?

A. January 4th, I'm not familiar with that.

Q.   Has Ms. Griffin ever told you about having any problems
with doctors misreporting or falsifying reports in this case?

A. No.  But I -- we have not gotten into specific details
like where you're going with this.

     Q.   Okay.

     However, upon further questioning, Ms. Cardin later testified

that although she did not recall anything specific wherein the

claimant stated that any of these doctors’ reports were wrong, she

was not able to say that she had not said something to her.  

    Bobby Atkins was called as a witness on behalf of respondent

no.1 .  He is an occupational health nurse consultant for Kimberly-

Clark Corporation.  Mr. Atkins now works at the location in 

Corinth, Mississippi.  However, he admitted that back in March 2006

and November 2006, he worked as an occupational health nurse at the

Conway facility.  

     Mr. Atkins testified that he first talked to the claimant 

over in the morning of November 10th around 1:45 a.m. wherein she
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called him from work to let him know that she had hurt her knee.

However, he admitted that in his notes, he did not refer to the

claimant having hurt her left knee or right knee.  He was unable to

say the claimant specified which knee she had hurt based on his

notes.  According to Mr. Atkins, the claimant called to say she was

going home due to discomfort in her knee.  

     He testified that there was a note documenting a conversation

with Sherry Freeman, the supervisor, which showed that the claimant

had indicated it was the same old problem with the same knee.  He

did admit to talking to Ms. Freeman about that conversation.  Mr.

Atkins also indicated that this entry was made by Ms. Freeman.  

     With respect to his conversation with Ms. Freeman, he  

testified:

Q.   Did she say anything to you in the conversation between
the two of you that indicated a new claim form needed to be
drafted for a new injury?

A.  Not to my memory, no, sir.

Q. Okay.  And is Sherry trained in what to do when a new
injury arises?

A. Yes.  She should have been very familiar with the process
because that was something that was gone over with with all
management people at various times throughout the process of
their employment.

     Mr. Atkins testified that according to his note, on November

13, Dr. Martin’s office called him, wanting to do an MRI on the

left knee, as he believed that due to her trying to compensate for

the right knee, the left knee was hurting.  He admitted that this



31

was approved.  According to Mr. Atkins, there was treatment 

approved for the left knee and back because he brought it in under

the same claim as an overuse factor.  At the point in time that Mr.

Atkins approved the treatment, he was unaware that there was left

knee twisting incident occurring away from work in July of 2006. 

     He testified:

Q. It is my understanding there was no mention of a back
injury from the claimant when you spoke to her that night.

A. No, sir.

Q. And there was no mention of a specific incident work-
related back injury from Martin's office in your reports or
phone conversation.

A. No. 

Q. All right.  When did you first hear about her claiming a
back injury from November of '06?

A. I can't give you a specific time or a specific date.

Q. Well, without giving me a specific date, can you tell me
I guess the format in which you learned?  Was it someone told
you?  Was it by letter?

A. It would have been -- it would have been from the doctor.

Q. Okay.

A. As being brought in as far as part of treatment.

Q. So her attorney filed on her behalf a Form C and a Form
N on April 11th, 2007.  Have you had any knowledge of a back
claim before these -- 

A. No, sir, this would have been the first knowledge that I
would have had of a back injury. (The Form C and Form N are
dated April 11, 2007). 

      On cross examination, Mr. Atkins admitted that the note dated
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November 21, 2006, which was done by Susan Gray (a Kimberly -Clark

occupational nurse), mentions back pain.  According to Mr. Atkins,

there were three nurses working.  He admitted that he was aware the

claimant was complaining of back pain at least ten days after the

incident.    

     With respect to his recollection of what went on during this

period of time, Mr. Atkins testified:

Q. And if it's not in your notes, is it fair to say your
answer would be you don't have any exact recollection of what
went on during this period of time except what you wrote down?

A. Yes.

Q. And as I understand that first note, you mentioned that
her knee popped and she had problems with her knee and you
don't have a specific recollection of whether she said right
knee or left knee.

A. Correct, yes.

     On further recross examination, Mr. Atkins essentially 

admitted that believes this incident occurred, because he received

a phone call right after it happened.  He further admitted that the

claimant told him she fell and got hurt.  

     Mr. Atkins testified:

Q. You're not sure but you thought it was the right knee
because she had a previous right knee; is that right?

A. Exactly.

Q. Then your records, I'm not going to read over them ad
nauseam like Mr. Parrish does, but the records continuously
after that, you approved treatment, care, tests for the left
knee and the back.

A. Yes.
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Q. And you're here today saying that that was probably
because you thought it was all related to the original injury;
is that correct?

A. That's correct.

Q. However, there was a second injury reported to you
without a doubt, right?

A. The only injury that I have a report on in my possession
right now is the March injury.

Q. Okay.  

A. In terms of being a first report of injury.  This was
completed --

Q. She called you on 11/10/06.  

A. Correct.

Q. At 1:25 a.m.

A. Correct.

Q. Saying she had an incident at work.

A. Correct.

Q. Okay.  And your notes were there and you don't remember
if she even mentioned the left knee; is that right?

A. No, I do not.

Q. But you mention shortly after that, the doctor started
treating the left knee and the back.

A. Yes.

     However, on redirect examination, he testified:

Q. Bobby, being the occupational health nurse and the person
who gets the ball rolling on comp, do you think you would have
noted if any other body parts had been mentioned --

A. Yes.

Q. -- in that conversation you had five or six hours before
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--

A. Yes.

Q. -- you documented that? 

A. Yes.

     Upon additional recross examination, Mr. Atkins admitted that

he does not know if it was the right or left knee because he did

not write it down.

     On examination by the Commission, Mr. Atkins testified:

Q. Okay.  Would you concede then if it has been her
testimony that she told you about the left knee and the back,
that that is correct?

A. I don't see where I'm in a position to refute it.

   Per chart notes dated September 23, 2003, the claimant

complained of pain in her back and between her shoulders to Dr.

Lander Smith.

     On June 7, 2004, the claimant complained of back pain to Dr.

Dr. Smith, which had a duration of one year. The claimant also

complained of mid back pain to Dr. Smith on June 10, 2005. She

again complained of back pain to Dr. Smith on September 26, 2005.

     The medical evidence of record also shows that the claimant 

sought treatment for her admittedly compensable right knee injury

on March 6, 2006 from Dr. Robert McCarron on referral from Dr.

Sharon Meador.  The claimant essentially reported that she had

possibly twisted her knee.       

     She continued to treat with Dr. McCarron for her right knee.
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On May 8, 2006, his impression was “patella tendonitis, improved

with injection.  

     Further review of the medical records demonstrates that the

claimant saw Dr. Kenneth Martin on May 10, 2006 for evaluation of

her right knee injury.  His impression was “chondromalacia patella,

right knee,” for which he recommended physical therapy. 

     The claimant saw Dr. Lander Smith on July 11, 2006 due to left

knee pain.  The claimant complained, “feels it moving sideways.  He

noted that the claimant’s left knee was tender to manipulation.

Dr. Lander assessed the claimant with “left knee strain,” put her

in an immobilizer, and referred her to Dr. Martin.     

     Also, on July 11, 2006, the claimant saw Dr. Martin for 

follow-up evaluation of her right knee injury.  At that time, he

noted that the claimant stated that “she twisted her left knee that

morning and wanted to be seen for that.”  However, he stated that

he did not take a look at the her left knee because he did not want

to get workman’s (sic) compensation confused on that visit.

     The claimant saw Dr. Martin on July 19, 2006 “due to left 

knee pain.”  Dr. Martin stated that there was “No known mechanism

of injury, duration was for several weeks.”  His impression was

“chondromalacia patella, left knee.”        

     Dr. Martin performed surgery on the claimant’s compensable

right knee injury on July 25, 2006.  He also assessed an anatomical

impairment rating for the right knee on this same date. 



36

     The claimant sought treatment from Dr. Martin on November  

13, 2006.  He reported the following to Dr. Scott Bowen:

     History of Present Illness:  Ms. Griffin is back in today.  
     She had an arthroscopy of her right knee on July 25, 2006.  
     She went back to work.  She is unable to squat or kneel. She
     also complains of her left knee popping out and having pain.

PHYSICAL EXAM: On the right, her portals are well healed.  She
has trace of swelling medially and laterally.  She had some
pain with compression.  No ligamentous instability.  On the
left, she has full range of motion.  She has little pain with
apprehension.  She has tenderness at the medial and lateral
joint lines.

X-RAYS: None taken.

RECOMMENDATIONS:
1.  We are going to try and go ahead and get this approved
through workman’s (sic) compensation.  I had thought
previously this was not a workman’s compensation injury.  If
they say it is the left knee, we will obtain an MRI of her
left knee.
2.  She will begin glucosamine MSM and fish oil.            

 
     In a separate medical note dated November 13, 2006, Dr. Martin

noted that the claimant’s chief complaint was of the right knee.

However, he further reported that the claimant was unable to squat

and lifting with the back, caused back pain.  He also noted that

the claimant had swelling with working and standing.

     An MRI of the left knee was performed on November 15, 2006,

with the following impression:

1.  Horizontal oblique tear involving the posterior/horn  
     posterior mid body of the medial meniscus.

2.  Mucoid degeneration involving the proximal ACL and 
     proximal MCI. Without definite tear.

3.  Focal patellar tendinosis involving the proximal patellar
tendon.   

     On November 20, 2006, the claimant returned to see Dr. Martin
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for follow-up care of her right knee.  He noted that the MRI of the

left knee showed “horizontal oblique tear involving the posterior

horn midbody of the medial meniscus.”  Therefore, Dr. Marin set the

claimant up for arthroscopy of her left knee with partial medial

meniscectomy.

     The claimant saw Dr. Philip Johnson on November 30, 2006.  He

noted that the claimant was being seen due to complaints of low

back pain.  He noted that the claimant had no back problems at all

until when she was injured on the job on March 1, 2006.  He wrote,

in pertinent part, “... She twisted her knee and injured her back.

She was seen the next day in a Conway clinic and referred to Dr.

Caren, an orthopedist in Conway, who did not appreciate her knee

problem....”  Dr. Johnson further noted that the claimant was

treated with Dr. Martin, who had carried out a lateral retinacular

release on one of her knees and was now treating her other knee due

to torn medial meniscus. 

     According to Dr. Johnson’s medical note, the reason for the

claimant’s visit was that she injured her back as the result of a

fall and now was almost in constant low back pain.  He diagnosed

the claimant with: “1.  Lumbar degenerative disc disease.  2.

Lumbar sprain secondary to a fall at work.  3.  Knee problems

treated by Dr. Martin.”  Dr. Johnson recommended that the claimant

see Dr. Turbeville, their physiatrist, for him to evaluate and

treat her pain.
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     An MRI of the lumbar spine was performed on December 13, 

2006, with the following impression:

1.  Multilevel disc degeneration and disc bulges at L2-3
through L5-S1 levels.  There is also multilevel degeneration
facet disease.  Mild canal stenosis is seen at the L3-4 and
L4-5 levels due to combination of disc bulges and facet
hypertrophy.
2.  There is multilevel foraminal narrowing due to disc 

     bulges and facet degenerative hypertrophy, as discussed.  No
     focal disc protrusion was seen in the lumbar spine.         
     3.  Mild lumbar scoliosis.

     On December 18, 2006, the claimant returned to Dr. Johnson. 

He noted that the claimant’s MRI showed “multilevel degenerative

disc disease.”  At that time, Dr. Johnson stated that the claimant

did not have a surgical problem.  Therefore, he again recommended

that the claimant see Dr. Turbeville, their medical spine

specialist, for evaluation and recommended treatment.

     Dr. Martin performed “arthroscopy, arthroscopic partial 

medial menisecetomy, synovectomy, patellofemoral chondroplasty,” on

January 4, 2007 due to a “torn medial meniscus, on the right(sic).”

     On February 5, 2007, the claimant saw Dr. Martin status post

left knee surgery.  At that time, he reported that she had

completed physical therapy.  However, the claimant complained that

she had continuing difficulty with squatting and long period of

sitting and getting up from a chair.

     The claimant saw Dr. Kenneth Rosenzweig on February 6, 2007,

per referral from Dr. Naylor to evaluate her low back pain.  The

claimant reported a fall in November wherein she injured her knee
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while working at Kimberly-Clark. His impression was “Probable

ankylosis due to facet disease. An MRI revealed multilevel

degenerative disc with bulging, multilevel degenerative facet

disease with early canal stenosis. 

     On February 16, 2007, Dr. Rosenzweig performed “facet 

injection at 2-3,3-4,4-5, and 5-1 on the right.  The claimant’s

preoperative and postoperative diagnosis was “facet osteoarthritis

with low back pain.”

     The claimant returned to see Dr. Rosenzweig on February 19,

2007, for follow-up of her back condition.  He noted that the 

claimant’s pain appeared to be more facetogenic pain.  Therefore,

on February 23, 2007, Dr. Rosenzweig performed, “Medial branch

block L2, L3, L4, L5, and S1.  The claimant had a postperative and

a preoperative diagnosis of “arthritis, low back pain after lumbar

strain.”                    

     Dr. Martin saw the claimant for follow-up care on March 14,

2007.  At that time, he reported that the claimant’s right knee was

worse than her left knee.  Dr. Martin noted that the claimant’s

right knee was scoped in July and the left knee in January.  His 

 impression was: 

1.  Two months status post left knee arthroscopy with grade 3
patellofemoral grade 3 medial femoral condyle.
2. Status post right knee arthroscopy with grade 3
patellofemoral chondromalacia and grade 3 medial femoral
condyle chondromalacia.

He recommended that they try and get her approved for the Supartz
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injections on her right knee.

     On April 2, 2007, the claimant returned to see Dr. Martin.  

He reported that claimant complained of left knee pain that was

severe in nature.  He wrote: “This had resolved somewhat but is

still bothering her.  She had an arthroscopy about three months

ago.  She had grade three changes of the medial femoral condyle and

patellofemoral compartment.”  His impression was three months

status post let knee arthroscopy, for which he recommended a

Supartz for the right knee.

   Dr. Martin performed bilateral Supartz injections of the

claimant’s knees on April 20 and 27, 2007.  His impression was

“osteoarthritis, bilateral knees.”    

     In response to questions posed by the respondents’ attorney,

on June 1, 2007, Dr. J. Michael Calhoun offered the following

answers:

I have reviewed the records on Ola Griffin.  At times, it was
difficult for me to sort these out.  I also mentioned that I
am a neurosurgeon and not an orthopaedic surgeon, but I will
attempt to answer questions as best as I can.  With regard to
her lower back, I believe she suffered a lumbar strain.  I
feel that the majority of her problems now are due to lumbar
degenerative disc disease and not due to the work injury of
the lumbar strain.

Question # 1-Is the left knee condition related to the right
knee injury sustained on 03/01/2006.(sic) I have reviewed
these records exhaustively.  There is only one mention of a
left knee problem which warranted the left knee MRI.  This was
on a note dictated by one of Dr. Martin’s assistants after the
follow-up for her right knee arthroscopy.  He does not state
if any interceding event occurred.  This, it is very difficult
for me to say that the left knee condition is related to the
right knee injury.
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Question #2-Is the back condition related to the right knee
injury sustained on 03/01/06.(sic)  In the evaluations for her
lower back, they do not state whether she had actually been
having back pain after fall in November, or if it gradually
evolved.  This potentially she could have had a lumbar strain
with her injury on March 1, 2006.  Any further problems that
she is having now is due to the degenerative disc disease
mentioned in her MRI reports and not related to her injury on
March 1, 2006.

Question #3-Does Ms. Griffin have any restrictions related to
her right knee injury, left knee condition or back
condition.(sic) I would say that there are no real
restrictions with regard to her back condition.  I am
uncertain if Dr. Martin has released her from her right knee
surgery.  With regard to the left knee condition, I am not
sure exactly as to how they want to proceed with treatment.
Nevertheless, I did not believe the left knee condition is any
way related to her injury on March 1, 2006.

Question #4-Do you feel Ms. Griffin has any permanent
impairment. (sic) With regard to her low back, she has no
permanent impairment.  Clearly, she had a lumbar strain.
There was no disc herniation or fracture, and thus she has no
permanent impairment.  It appears that the right knee has
recovered and has full range of motion, and thus, would have
no permanent impairment either.  Once again, because the left
knee condition has not been treated, I am uncertain if there
would be any permanent impairment.

Question #5-Do you feel that Ms. Griffin need any further
treatment for the right knee?  Once again, I am not an
orthopaedist.  It does not appear that Dr. Martin is planning
to treat her further with regard to that.

Question #6- Do you feel that Ms. Griffin’s left knee and back
condition are related to her right knee injury.(sic)  Does she
need any further treatment to the left knee and/or back?  Once
again, I am not an orthopaedist, but I cannot see how the left
knee would be related to the right knee injury.  With regard
to her lower back, any further treatment now would be due to
degenerative disc disease and not due to any lumbar strain
with was suffered on March 1, 2006.

With these separate injuries, it can confusion(sic).
Hopefully I have answered your questions to your satisfaction.
Once again, I am not an orthopaedist, and based my answers on
her knee injuries from the chart notes dictated by Dr. Martin
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or his assistant.                              
        
     A medical note from McMaster Physical Therapy Clinic shows 

that the claimant contacted physical therapist, Darren Becham, on

July 17, 2007, regarding discrepancies in her documentation.  

Specifically, the claimant asserted that there were errors made in

clinical entries of August 23, 2006, January 9, 2007, and January

26, 2007.       

    Mr. Becham stated that the August 23, 2006, clinical note

wherein it stated that the claimant took anti-inflammatories for

her right knee is incorrect.  However, Mr. Becham refused to change

three other entries, which were made on January 9, 2007 and January

26, 2007.  Therefore, he corrected this to read medication rather

than anti-inflammatories.  He denied that the entry on January 9th

is incorrect wherein he recorded that she told him, she fell at

work.  Regarding the January 26th clinical note, Mr. Becham stated

he stands by his systems review and history documentation, as it

relates to her back pain.  Mr. Becham also noted that he stands by

his documentation of January 26th regarding her effort and tolerance

that day.               

     The claimant saw Dr. Martin on July 25, 2007 due to bilateral

arthritis in the knees.  He reported that her pain was unchanged.

Dr. Martin recommended that the claimant not undergo treatment for

her right knee until her back pain was controlled, which was being

treated by Dr. Rosenzweig.              
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     On July 27, 2007, Dr. Martin provided the following answers 

to questions posed by respondent no. 1's attorney:

Question #1 “Is the left knee condition causely (sic) related
to the right knee injures sustained on 3-12-2006?”  The
patient presented to our office with complaints of left knee
pain that we worked on 7-19-2006.  At that point, we were
aware that there were no known mechanism of injury.  The pain
had been going on several weeks, but not necessarily since the
injury on 3-1-2006.  At that time, we attempted to receive
approval through workers’ compensation for the left knee,
although we initially thought that it was not a workers’
compensation injury.  Evidentially, it was approved as 

     workers’ compensation, and that is why we proceeded with the
     MRI of the left knee.  Upon review of all of this, we do not
     think that the left knee condition is causely(sic) related to
     the right knee injury sustained on March 1, 2006.

Question #2 “Is the back condition causely (sic) related to
the right knee injury sustained on 3-1-2006?” When the patient
saw us on May 10, 2006, she stated that her foot was hung in
a rug and made her twist her right knee on March 1, 2006.  She
informed us that she did not fall to the ground.  At that
time, she did not have a complaint of back pain.  However, we
cannot say for certain that she did or did not injure her back
at the time of her work injury.  We did refer her to Dr.
Rosenzweig for evaluation and treatment of her back pain, and
he is currently following her for this.  Due to the fact that
she does have degenerative disk disease, it is likely that the
right knee injury did not cause her back pain, but it possibly
could have exacerbated it.  Ultimately, we would refer this
question to Dr. Rosenzweig since he has more thoroughly
evaluated Ms. Griffin for this condition.

Question #3 “Does Ms. Griffin have any restrictions related to
her right knee, left knee, or back condition?”  According to
the complaints we have received regarding the right knee and
the known history she has following arthroscopy of the right
knee (diagnosis of grade 3 patellofemoral chondromalacia and
medial femoral condyle chrondromalacia) kneeling, squatting,
and climbing activities would be very difficult for her.
Prolonged periods of sitting, standing, or walking would
probably exacerbate her knee pain as well.  We believe the
left knee would have similar limitations.  We let Dr.
Rosenzweig address if she has any restrictions related to her
current back condition.
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Question #4 “Do you feel Ms. Griffin has permanent impairment
regarding right knee, left knee, or back?”  We will let Dr.
Rosenwieg provide an impairment rating for the back.  Since
the left knee is unrelated to her injury, we will not provide
a permanent impairment rating for this either.  We will rate
her right knee.  We will fax a copy of this to your office
using the AMA Guides To The Evaluation of Permanent
Impairment, Fourth edition.

Question#5 “Does Ms Griffin’s need any further treatment for
right knee, if so specify what treatment you would recommend?”
Ms. Griffin will need a right total knee arthroplasty in the
future for treatment of that knee.  We hope to be able to
perform this once her back condition is stable or improved.

Question#6 If you feel Ms. Griffin’s left knee or back
conditions are related to her right knee, does she need any
further treatment in the left knee or back?  If so, please
specify what treatment you would recommend?” We do not feel
that the left knee or the back condition is related to the
right knee injury.

     Per a letter dated July 27, 2007, Dr. Rosenzweig reported to

the claimant’s attorney that she was referred to him by Dr. Naylor

for evaluation of back pain from an injury dating back to November

2006.  He noted that the claimant was found to have “a moderate

amount of degenerative disease and spondylosis.”  Dr. Rosenzweig

reported that since the  claimant had a favorable response to the

anesthetic injection, therefore she was offered the spinal

intervention procedure of radiofrequency facet nerve denervation.

He reported that the claimant did not have any structural injuries

to her spine.  However, Dr. Rosenzweig wrote, “I believe the

degenerative changes predate this injury but the lumbar

sprain/strain has exacerbated her underlying disease that prompted

the request for treatment.”
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     On January 29, 2008 the claimant saw Dr. Rosenzweig for 

follow-up of her back condition.  At that time, he noted that the

claimant had undergone radiofrequency facet nerve denervation on

the right and left last summer for treatment of her back and

spondylosis.  The claimant reported that she had done quite well

with the radiofrequency.  He noted that her back pain had improved

significantly.  His impression was, “Stable spondylosis with

excellent response to radiofrequency facet nerve denervation.”  Dr.

Rosenzweig noted that the claimant had achieved full recovery

regarding all musculoskeletal complaints.  In addition, he stated

that she was a satisfactory candidate to return to work.         

     On February 26, 2008, Dr. Rosenzweig reported that the 

claimant had sustained an injury at work March 1, 2006, resulting

in spinal procedures.   

     In a note date June 12, 2008, Dr. Rosenzweig reported that the

claimant was an established patient of his treated for injuries

that occurred at work on March 1, 2006.  He recommended that the

claimant undergo repeat radiofrequency as part of her usual and

customary management of her spinal pain as a result of her claim.

     According to a clinical a note dated August 6, 2008, Dr. 

Martin reported that the claimant was nine months out from total

knee replacement.  At that time, he suggested that the claimant get

a break from aggressive physical therapy.        

     Dr. Bruce Safman saw the claimant for an initial evaluation of
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right knee pain on March 31, 2009.  At that time, the claimant had

a stiff knee.  He stated that he did not know of any additional

modalities of treatment that would be helpful.  

     The claimant continued to treat with Dr. Martin.  On April 

13, 2009, she complained of severe pain with activity. His

impression was, “arthrofibrosis, right total arthroplasty.”

Therefore, Dr. Martin recommended that the claimant undergo open

debridement, right total knee arthroplasty.

     In August 2009, the claimant sought treatment from Dr. David

Naylor for preventive health exam.  At that time, the claimant

complained of some mid back pain and was also status post knee

replacement with some severe complications.  He wrote, in pertinent

part, “She states that she has had some increased back pain over

the week, seems to be increasing in intensity....”  Dr. Naylor

noted that physical examination of the claimant’s back did reveal

thoracic muscle tenderness on the right.”     

    In a Form AR-N, which was signed an dated by the claimant on

March 2, 2006, she reported have sustained an injury to her right

knee on March 2, 2006.  The claimant stated the following for her

brief discussion of the cause of the injury, “Tripped over a mat

twisted my knee.”    

    Progress notes dated November 10, 2010, entered by Mr. Bobby

Atkins demonstrates that the claimant telephoned him at home around

1:45 a.m. to advise that she was going home due to discomfort of
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the knee.  He wrote: 

I am aware that over the last week, she has had swelling and
pain in the right knee.  She has a doctors(sic) appointment
with Dr. Martin on Monday 11/13.  We discussed what happened
over night to exacerbate her conditions.  She said the pain
was significant and then the knee “popped.”  After the pop the
pain increased to that point she could hardly stand on the
knee.  Due to the fact her appointment is Monday it would be
a futile attempt to try to be seen today.  She is off for the
weekend and comes back on Monday night.  I told her to rest
her leg elevated and to use ice pack to help control the
swelling and pain.  I will call her later today to see how she
is doing.  

   
     Company progress notes of November 13, 2006, which were 

authored by Mr. Atkins demonstrates that Dr. Martin’s office called

him on said date requesting that an MRI on the left knee be

performed due to the claimant trying to compensate for the right

knee, as the left was now hurting.  Mr. Atkins approved this

diagnostic testing for the left knee.                     

     In a Form AR-C, which was signed by the claimant on April 11,

2007, she stated that she sustained an injury on March 1, 2006.  In

this claim form, the claimant gave the following description of her

injury, “Both knees and back mat cut off tripped.”  This form was

filed with the Commission on April 20, 2007.

     Per a Form AR-N dated April 11, 2007, which was signed by the

claimant, she stated that she injured her “knees and back.”  The

claimant gave the following description of her injury, “Mat cut off

at one end.  Foot caught under twisted my knee.”  She does not give

a date and time for this injury.  This form was also filed with the

Commission on April 20, 2007.     
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    The claimant filed another Form AR-C alleging an injury on

November 10, 2006.  It appears that although the claimant and her

attorney both signed this form, it is not dated.  For her

description of her injury, the claimant states, “ Turned twisted my

left knee-knee went out from under me tried to catch myself injured

my back.  Left knee- lower back 11-10-06  1:oclock(sic) am.”

     On April 14, 2010, the deposition of Dr. David Naylor, Jr., 

 was taken at the instance of the respondents.  He testified that

he has been a licensed physician in this state for some thirteen

years.  Dr. Naylor has a family practice.    

     He agreed that he first saw the claimant for her March 2006 

knee injury, on June 15, 2006.  He agreed that the note from this

office visit does not indicate any type of back pain or back

injury.  Dr. Naylor agreed that when he saw the claimant on June

11, July 11, 2006, September 11, 2006, October 16, 2006, and again

on October 16, 2006, the claimant did not complain of back pain or

back problems.  However, he admitted that the claimant complained

of right flank pain.  

     Dr. Naylor agreed that the first time the claimant complained

of back pain was January 15, 2007.  According to Dr. Naylor, at

that time, the claimant complained of low back pain.  He admitted

that the claimant gave a history of back pain as a result of

bending at work.  Dr. Naylor admitted that he did not have any

independent recollection of this office visit.   
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     Regarding the claimant’s October 11, 2007 visit, Dr. Naylor

admitted that this indicated “no low back pain.”  He agreed that

the next time she mentioned low back was during the June 24, 2008

visit.  During this visit, he referenced a possible thoracic strain

and actually sent her for an MRI.  According to Dr. Naylor, in the

radiologist report of the MRI, they mention a likely subtle

fracture, a cortical fracture of the thoracic vertebra at T8.  Dr.

Naylor admitted that he stated that this was a questionable very

mild compression fracture at T8 which would resolve on its own in

eight to ten weeks. 

     Dr. Naylor explained that a cortical compression fracture of

T8, means basically the cortex of the bone.  The bone itself has

been basically “squished” just a little bit.  He agreed that when

they’re referencing a likely mild cortical compression, this does

not represent to him that there are actual pieces that are broken

or a hairline crack.  According to Dr. Naylor, this one was so

mild, they did not state a percent.  

     He further testified that the bone will heal in its 

compressed state.  Dr. Naylor testified that a compression of the

vertebra occurs from pressing down on the head, or hitting into the

back, or both.  He further explained that this can occur when one

is bent over performing something where you’re putting a lot of

pressure on the spine itself.  Also, Dr. Naylor stated that this

could occur when one falls and lands on their bottom, as the force
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comes down the back, and it compresses it.

     Dr. Naylor admitted that he has not done any x-rays subsequent

to this MRI to see whether the compression fracture healed.  He

testified:

A Because I don't think she's been in.  No.  And on this,
you know, being mild, there's really no reason to re-x-ray
her, because you know at eight weeks she's going to do well.

Q All right.  

A You know, if she was 90, then you may.  But the treatment
is just time, unless you do kyophoplasty, which is where they
go in there and shoot cement in there to make it larger.  But
that's mild, so you're not going to do that.  On a 90 year old
female who is having a lot of pain, if she compressed it 50
percent, then she may be a candidate --

Q Right.

A -- so you may would do additional tests.

Q Okay.  The edema that we've talked about in this
radiologist's report, can you give me a ball park for how long
after an acute traumatic event you would expect there to be
edema like that, pre-vertebral edema on the MRI?

A I would expect it to stay there for four to eight weeks.

     Regarding his letter of August 5, 2008, Dr. Naylor testified

that he did not recall whey he wrote the letter.  However, he

assumed that it was clarify that she suffered a T8 compression

fracture as a result of pulling on a rope during physical therapy,

and not due to her knee injury.  Dr. Naylor testified that the

request to clarify this was brought to his attention by the

claimant.  He admitted that the claimant gave him that possibility

(pulling on the rope) as being the cause of her back injury.
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According to Dr. Naylor, the claimant indicated that her back

started hurting while pulling on the rope in physical therapy, as

she was bent over, and pulling on the rope and her mid-back began

hurting.      

     Based on his note, Dr. Naylor testified that this event 

occurred sometime three to four weeks prior to July 21, 2008.  He

admitted that on June 24, 2008, he prescribed PT(physical therapy)

three time a week for her back.  He admitted that on that same day,

they did the open MRI for the thoracic spine.  According to Dr.

Naylor, the thoracic pain was already there before he prescribed

the PT.  

     Dr. Naylor testified:

Q Okay.  And when she came back on July the 21st, '08, and
y'all had this discussion about the strap or rope, was there
any indication that there was a new symptom, or a new pain,
that hadn't been there when she came to you the first time in
June of '08?

A No.

Q Just that it was painful to do, and they stopped doing
it, is that what she told you?

   He denied that the claimant gave him any other possible

explanations for her back troubles.  Dr. Naylor testified:

Q If the claimant has told other doctors that she injured
her back doing knee to chest flexion, would that be
inconsistent with what she has told you?

A Yes.

Q All right.  If at other points she has alleged that she
injured her back because of a stumble at work, would that also
be inconsistent with what she has told you?
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A Yes.

     Dr. Naylor admitted that his statement about the claimant’s 

fracture was caused by PT is based on the history given to him by

the claimant.  He further agreed that he cannot state within a

reasonable degree of medical certainty that any problem with the

claimant’s back was related to anything that happened in PT.  Nor

could Dr. Naylor state with any reasonable degree of medical

certainty that any part of the claimant’s back injury was related

to anything that happened at Kimberly-Clark.     

     On cross examination by the claimant’s attorney, Dr. Naylor

admitted that prior to March 2006, the claimant had not had any

significant difficulties with her either knee or her back.

According to Dr. Naylor, he has been the claimant’s general

practitioner for some ten years.  

    According to Dr. Naylor, it was his understanding that the

claimant injured her right knee while working for Kimberly-Clark.

He agreed that the only other history of a type of an incident was

the history she gave him regarding PT.  With respect to the

thoracic spine, he agreed if it is found that the incident

happened, it is consistent with the findings on the MRI for the

thoracic spine.

     Dr. Naylor agreed that the claimant had palpable muscle 

spasms during the time that he treated her.  He testified:

Q And, again, and this gets confusing unless somebody is
smart, not like me, but in the palpable muscle spasms,
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especially if it's in between the thoracic and the lumbar,
it's sort of hard to tell which it's coming from, or I mean,
were those spasms from the low back, the lumbar area, or the
thoracic area, or do you remember, or both, or --

A I know she had the mid thoracic, because I had it on two
different visits that I had that she had muscle tenderness.
One was on the 6/24/08, and one was 7/21/08, and I wrote
thoracic, which would mean the mid back, which would not be
the lumbar spine, the lower back.

Q Anytime after '06, do you remember her having any muscle
spasms in the low back or lumbar region?

A No, sir.

Q Okay.

                          ADJUDICATION 

      Arkansas Code Ann. §11-9-102(4)(A)(i) defines "compensable 

injury" as:

      An accidental injury causing internal or external
      physical harm to the body or accidental injury to
      prosthetic appliances, including eyeglasses, contact
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical
      services or results in disability or death.  An injury
      is "accidental" only if it is caused by a specific
      incident and is identifiable by time and place of
      occurrence[.]
     
     A compensable injury must be established by medical evidence

supported by objective findings.  Ark. Code Ann. § 11-9-102(4)(D).

The claimant must prove by a preponderance of the evidence that she

sustained a compensable injury. Ark. Code Ann. § 11-9-102(4)(E)

(i).

    Here, the claimant contends that she sustained a compensable

back and left knee injury while working for the respondent-employer

on the morning of November 10, 2006.  
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     A review of the evidence demonstrates that the claimant 

failed to prove by a preponderance of the evidence that her back or

left knee injury was caused by a specific incident identifiable by

time and place of occurrence on November 10, 2006.  Nor can I find

a causal connection between a workplace incident on said date and

any injury to the claimant’s back or left knee.

     Based on my observation of the claimant while testifying at

the hearing, the inconsistencies and contradictions in her own

testimony, and because her account of her November 2006 injury is

not corroborated by the initial medical evidence, and the balance

of the evidence, namely the forms, I find that the claimant was not

a credible witness.        

      The evidence in this case is replete with inconsistencies and

contradictions.  Specifically, the claimant admitted that during

her deposition testimony, she testified that she had no problems

with her back prior to the incident of March 2006.  However, upon

further questioning during cross examination, the claimant admitted

that she complained of low back pain to Dr. Lander Smith in

September 2003.  She further admitted that she complained again of

low back pain to him in June of 2004, which had a duration of one

year.  The claimant also admitted she complained of low back pain

to Dr. Smith in June 2005 and September 2005.  Hence, the medical

evidence of record demonstrates the same. 

     It appears that her deposition testimony demonstrates that she

did not injure her back and left knee during the compensable March

2006 incident.  However, during the hearing, the claimant testified
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that after this incident, she had problems with her knees and back,

so she does not know if injured her left knee and back during this

incident.

     During cross examination, the claimant denied that she listed

on the Form AR-C(which filed with the Commission on April 20, 2007)

as having injured her left knee and back during the March 1, 2006

incident. However, this form appears to bear the claimant’s

signature, and it states that she injured both knees and her back

during the March 1, 2006 incident.  

     When questioned about the Form N (which was also filed with 

the Commission, on April 20, 2007), the claimant testified that if

she stated on this form that she injured her knee and back she made

a mistake.  Although this Form N does not provide a date and time

of her accident, the claimant’s discussion of the cause of her

injury to her knees and back, references the March 1, 2006 twisting

incident with the floor mat.                             

     The claimant admitted that she probably told Dr. Safman that

her back problems stemmed from an altered gait, which resulted from

her right leg.  However, Dr. Johnson’s clinical note of November

30, 2006 demonstrates that the claimant injured her back during the

March 1, 2006 incident.  

   

     The claimant admitted that during her deposition testimony,

she denied any incidents involving the left knee occurring between

March 1, 2006, and November 10, 2006.  However, she admitted that

on July 11, 2006, she complained to Drs. Naylor and Smith of left
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knee problems, which were non-work-related.  

    In fact, the claimant’s testimony and the medical records

demonstrate that on July 11, 2006, she complained of left knee pain

that was essentially identical to those complained of after the

November 10, 2006 incident.  On July 19, 2006, Dr. Naylor’s 

clinical note demonstrates the claimant had “left knee pain, which

had no known mechanism of injury, with a duration of several

weeks.”             

      There is no medically documented complaint of a November 2006

injury to the claimant’s back until February 6, 2007, when the

claimant reported to Dr. Rosenzweig that she injured her back in a

fall at work.        

    Considering all of the aforementioned inconsistencies and

contradictions as set forth herein (see full discussion above), I

find it would require conjecture and speculation to causally link

the claimant’s back and knee conditions to the November 2006

specific incident.  Conjecture and speculation cannot supply the

place of proof.  Dena Construction Co. v. Herndon, 264 Ark. 791,

575 S.W.2d 155 (1979). 

Accordingly, the claimant has failed to prove by a preponderance of

the credible evidence that she sustained a compensable back injury

and left knee injury on November 10, 2006 while working for the

respondent. 

Having found that the claimant failed to prove by a

preponderance of the evidence that she suffered a compensable back

and left knee injury, the issue of medical benefits associated with
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this injury has been rendered moot and not discussed herein this

Opinion.  This claim is respectfully denied and dismissed.

   While I recognize that there may have been an incident on

November 10, 2006, however, the claimant’s testimony, the Form AR-

C, the Form N and the balance of the evidence demonstrate that the

claimant’s left knee and back problems pre-dated the November 10,

2006 incident.     

              FINDINGS OF FACT AND CONCLUSIONS OF LAW  

1.  The Arkansas Workers’ Compensation Commission has  
         jurisdiction of the within claim.

 2.  The employee-employer-carrier relationship existed at all
         relevant times, including March 1, 2006.

     3.  The employee-employer-carrier relationship existed on  
         November 10, 2006.

     4.  Claimant sustained a compensable injury to her right knee
         on March 1, 2006. 

5.  At the time of her injury, the claimant’s average weekly
         wage was $1,029.31.  This entitles her to a weekly 
          temporary total  disability rate of $488.00, and a weekly
         permanent partial disability rate of $366.00.

     6.  This claim for a back and left knee injury has been     
         controverted in its entirety. 

     7.  The issues of the end of the claimant’s healing period
         and an anatomical impairment rating are reserved under 
         the Arkansas Workers’ Compensation Act.

8.  The claimant has failed to prove by a preponderance of  
    the credible evidence that she sustained a compensable 

         injury to her left knee and back on November 10, 2006,  
         during and within the course and scope of her employment
         with Kimberly-Clark. 
              
                              ORDER
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     For the reasons discussed herein, this claim must be, and

hereby is, respectfully denied and dismissed in it entirety.     

 IT IS SO ORDERED.

______________________________
Chandra Hicks
Administrative Law Judge 

    
 


