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OPINION FILED FEBRUARY 18, 2010

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on November 20,
2009, at Jonesboro, Craighead County, Arkansas.

Claimant appeared pro se.

Respondents # 1 represented by the HONORABLE WILLIAM C. FRYE, Attorney at Law,
North Little Rock, Arkansas.

Respondent #2 represented by the HONORABLE JEREMY SWEARINGEN, Attorney at Law,
Little Rock, Arkansas.

Respondent #3 represented by the HONORABLE DAVID B. SIMMONS, Attorney at Law,
Little Rock, Arkansas.

Respondent #4 represented by the HONORABLE CHRISTY L. KING, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claims to determine the claimant’s entitlement



2

to additional workers’ compensation benefits.  On September 14, 2009, a pre-hearing conference

was conducted in these claims, from which a Pre-hearing Order of September 15, 2009, was filed. 

The Pre-hearing Order reflects stipulations entered by the parties, the issues to be addressed

during the course of the hearing, and the parties’ contentions relative to the afore.  The Pre-

hearing Order is herein designated a part of the record as Commission Exhibit #1.  In light of the

issues to be litigated during the scheduled hearing Respondent #3 and Respondent #4 were

excused from attending and participating in the hearing. 

The testimony of Roy E. Green, the claimant, coupled with the November 11, 2009,

deposition of Dr. Gregory Ricca, along with medical reports and other documents comprise the

record in this claim.  Additionally, the record generated during the prior August 3, 2007, hearing

is incorporated in the present hearing record.

DISCUSSION

Roy E. Green, with a date of birth of March 14, 1943, is a 1961 high school graduate who

obtained a Bachelor of Arts Degree frm Central Michigan University and Master’s Degree in Fine

Art from the University of Hawaii.  Claimant commenced his employment with respondent-

employer on January 5, 1998.

Respondent-employer is a construction company which build buildings, does restoration of

courthouses, and also does some concrete work.  The claimant sustained two (2) separate injuries

while employed by respondent-employer.  The claimant’s initial injury occurred on August 10,

2000, while respondent #2 provided workers’ compensation insurance coverage for respondent-

employer.  The claimant underwent his first surgery in connection with the August 10, 2000,

injury under the care of Dr. Wayne Bruffett, a Little Rock orthopedic surgeon, on October 26,



3

2000.   On February 1, 2001, the claimant underwent a second surgery under the care of Dr.

Bruffett.  On May 17, 2002, the claimant underwent a procedure to have a pain pump in place,

following which he returned to work on a part-time basis.  Following a June 2005, evaluation by

Dr. Terrence Braden, the claimant was assessed with a 29% whole body permanent physical

impairment as a result of the August 10, 2000, compensable injury and subsequent surgeries.  

The claimant received pain management treatment under the care of Dr. Robert G.

Valentine, and later Dr. Butchaiah Garlapati following the placement of the pain pump.  The

claimant has continued to be seen by Dr. Garlapati in connection with the monitoring of the

medicine for his pain pump. 

On September 1, 2006, the claimant sustained an accidental fall within the course and

scope of his employment resulting in an additional injury to his back.  At the time of the

September 1, 2006, injury, Respondent #1 provided workers’ compensation insurance coverage

for respondent-employer.  On August 3, 2007, a hearing was held before the Arkansas Workers’

Compensation Commission on the compensability of the September 1, 2006, injury.  Respondent

#1 were held liable for the payment of workers’ compensation benefits (medical and indemnity) to

the claimant growing out of the September 1, 2006, injury.  The record of the August 3, 2007,

hearing has been incorporated in the present hearing.  Further, the parties have stipulated that the

prior rulings of the rulings of the Administrative Law Judge, the Full Arkansas Workers’

Compensation Commission, and the Arkansas Court of Appeals have become final and are res

judicata.

The claimant asserts that he is entitled to continued temporary total disability benefits

subsequent to February 18, 2008, in connection with the September 1, 2006, compensable
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accident, as well as reimbursement for out-of-pocket expenses.  The testimony of the claimant

reflects that he underwent surgery under the care of Dr. Scott M. Schlesinger in connection with

the September 1, 2006, compensable injury.  Claimant further testified that Dr. Schlesinger

relayed that he would be released six (6) months following the surgery.  Claimant maintains that at

the conclusion of the six (6) month time period, February 18, 2008, Dr. Schlesinger referred him

back to Dr. Garlapati.

The medical bills growing out of the claimant’s surgery by Dr. Schlesinger were paid by

the claimant’s insurance company, Blue Cross and Blue Shield.  Claimant asserts that he was

referred to Dr. Schlesinger by personnel in the office of Dr. Garlapati.  Claimant attributes his

need for the surgery performed by Dr. Schlesinger to the September 1, 2006, accident.  At the

time of his surgery by Dr. Schlesinger the compensability of the claimant’s September 1, 2006,

injury was in litigation.

The ruling regarding the compensability of the September 1, 2006, injury was filed on

October 4, 2007, following the August 3, 2007, hearing.  Thereafter respondents #1 appealed th

ruling to the Full Commission and later to the Arkansas Court of Appeals affirmed the Full

Commission with the June 2, 2009,  Mandate which was filed with Commission on June 3, 2009. 

The claimant underwent the back surgery under the care of Dr. Schlesinger on September 7,

2008.  

Claimant’s testimony reflects that following his return to Dr. Garlapati on February 18,

2008, pursuant to the directions of Dr. Schlesinger, he again returned to Dr. Schlesinger a month

later.  Regarding the afore, claimant testified:

Well, I just - I wasn’t doing well, so he had to come back 
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again, and they did another - I think it was a myelogram - to see 
what was wrong. (T. 18).

The testimony of the claimant reflects that he has not been back to Dr. Schlesinger since the 

myelogram.  The testimony of the claimant reflects regarding additional diagnostic studies and 

medical treatment since his last visit to Dr. Schlesinger:

I think Dr. Garlapati did several injections of steroids in my
back and my knees and Dr. Garlapati did a variety of things to try to 
make the surgery successful. (T. 18).

The claimant continued:

Since surgery, well, the chain of events - Dr. Garlapati got
to the point where he was giving me as many drugs as he was giving
me, then he told me I needed to have more surgery.  So, I went to Dr.
Schlesinger, and he just tried to stabilize my spine - crocked, like it 
was, in hopes that I would be able to function.  Well, it seemed like it
was getting worse.  But as long as I didn’t lift more than eight (8) 
pounds, but, when we got to the end of the six (6) months, I was just
about as bad off as I was at the beginning.  It just - I mean , that didn’t
work.

It was a good try, but it didn’t work. (T. 19).

Claimant explained that other than the later MRI  of approximately April 2008, no further

treatment had been recommended by Dr. Schlesinger.  The testimony of the claimant reflects his

belief that the he remained entitled to temporary total disability benefits through the subsequent

April 2008, diagnostic study, if not through period of the February 11, 2009, correspondence

from Dr. Schlesinger to his former attorney. (T. 21-22).

The claimant is requesting further medical treatment with Dr. Ricca, which had been

denied by Respondents #1.  Claimant testified that he last received medical treatment, directed to

the area of his low back, under care of Dr. Ricca in November 2009.  Claimant attributes the need
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for the afore medical treatment to the September 1, 2006, compensable injury.  With respect to

the additional medical treatment being offered by Dr. Ricca, claimant testified:

Well I was getting more diagnostic studies on the 4th of December,
and then the surgery is scheduled for the 11th of December. (T. 23).

Regarding his access to medical treatment under the care of Dr. Garlapati, claimant’s testimony 

reflects:

No, except they haven’t been paying for any of it.

Yes.  There’s certain things that - Dr. Garlapati’s taking care
of this pain pump for the first injury, because the Guaranty Fund has 
agreed to pay for that.  But, I had other things - injections and different
things done that were a part of my second injury, so Dr. Garlapati’s 
position is that he’s treating me for both injuries.  And some of the 
charges got confused because they don’t have a billing office where I
go, and - I gave them the insurance company so that they could bill them
correctly, so that the second injury was separate from the first injury, 
when I’d have a procedure done, but that didn’t happen.  It just all got 
billed with the Guaranty Fund.  And some of - one of the figures that
they put in that new packet that - then you add to this packet there is a 
figure, like, I think it’s forty-one thousand dollars ($41,000.00), that I 
believe the Guaranty Fund has paid that they shouldn’t have paid.  And 
I didn’t know that they had paid that until, you know, we got all these 
records together. (T. 23-24).

The claimant is of the opinion that while the bills of Dr. Garlapati have been paid by the Guaranty

Fund some of them should have been paid by Cincinnati Insurance, respondent #1, because the

treatment grew out of the September 1, 2006, injury.  Claimant noted that the Guaranty Fund,

respondent #2, has a limited amount of funds that it will pay to cover him.

Claimant’s testimony reflects that he has had out-of-pocket expenses, all associated with

the September 1, 2006, injury, for which he is seeking reimbursement.  Claimant identified the

afore expenses as mileage [to Dr. Schlesinger, Dr. Garlapati, the drug store, and his family
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doctor] , deductible on his prescriptions, and con-payments.  Claimant testified that he had

submitted statement to respondent #1, and that part of it was paid.  The testimony of the claimant

reflects regarding the partial payment of the mileage from Jared Gay, the adjuster for Cincinnati

Mutual insurance:

Well, I think he paid - when I sent him the mileage, I put the 
total of each page, and when he paid, he put on there that he paid me
the full amount from September 1st to June 29th of 2009, but when I 
looked at it, he wrote out the check for just the total of Page 1, which 
didn’t include the whole thing, and indicated the was paying me for it.
(T. 25).

The claimant testified regarding his efforts to clear up the improper mileage reimbursement:

No, I’ve never been able to contact anybody.  I’ve written him
and tried to call him, and never been able to - he’s never called me back,
and never responded to my letters. (T. 25-26).

Claimant noted that he copied the attorney for respondents #1 in the above correspondence. 

Regarding his request for reimbursement for insurance premiums, claimant testified:

Well, I don’t know.  It’s been a real financial strain on me to pay
for Cobra insurance and health insurance, when I don’t have any - I wasn’t
getting any benefits from Cincinnati Mutual.  And they’re getting the 
advantage of the price that my insurance company was paying, rather than
the price I was paying.  If I didn’t have insurance, my bill would be higher
than it is.  That’s what I think .  I don’t know if that’s true or not. (T. 26).

The claimant testified regarding his need of further surgery, which he attributes to the 

September 1, 2006, injury:

In your file, you’ll see the letters from Dr. Ricca, Dr. Schlesinger,
and I think Dr. Shotts, Dr. Crow, and Dr. Garlapati, all indicating that I
needed the surgery.  I know I need surgery. (T. 26-27).

Claimant noted that the afore is in regard to the scheduled December 11, 2009, surgery with Dr. 

Ricca.  Regarding the contentions of respondents #1, claimant added:
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Okay.  And I - know, and their contention is that the surgery I 
had with Dr. Schlesinger was not necessary.  And I just really don’t 
believe Dr. Schlesinger would do an unnecessary surgery, when every-
body else thought it was.  (T. 27).

The claimant is receiving Social Security Retirement benefits.  Claimant testified:

Yes.  That’s another thing that I’m losing out on.  I would have 
worked until I was seventy (70) years old.  I got over two thousand 
($2,000.00) a month; now I’m stuck with - I’m sorry.

The drugs I’m taking make me very emotional. (T. 27).

During cross-examination the claimant was questioned regarding the pending December

11, 2009, surgery by Dr. Ricca.  Claimant disputed that the surgery is for scoliosis:

Well, it’s - no, the symptoms are from - caused by the injury.  
He made that very clear in his deposition. (T. 28).

Claimant testified that it is his understanding that Dr. Ricca is going to straighten his spine 

during the surgery:

He’s gonna remove the soft tissue between the vertebrae
and fuse them all together - straighten them. (T. 29).

The claimant continued, regarding him impression of the surgery from the deposition of Dr. 

Ricca:

I thought he said he was doing the surgery because of the symptoms
that occurred after I was injured.  And that’s why, because I was injured.
I had the scoliosis all along, and I was able to work. (T. 29).

Regarding the duration of the scoliosis, claimant testified that the very first report following his

2000 injury noted that he had slight scoliosis based on diagnostic studies performed at the hospital

in Paragould.  The claimant acknowledged that a 2006 scan, which was the last time he saw Dr.

Bruffett showed the scoliosis.  Claimant added regarding the afore:
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But tht was - that was the first time Dr. Bruffett ever 
mentioned it, and he said it was the worst case of scoliosis he’d
ever seen.  That was after the accident [September 1, 2006]. (T. 30).

The claimant testified that at the time he was experiencing pain in his back and legs down to his

feet, which was after the September 1, 2006, accident.  

The claimant testified that before the September 1, 2006, accident he had “virtually” no

problems, noting that he working full-time and off narcotics.  Claimant elaborated regarding the

afore adding that he was doing well in comparison to how he was doing in 2000.  Regarding his

narcotic medications in 2006, prior to the September 1, 2006, accident, claimant concedes:

Well, I may have been taking one (1) Valium for nighttime.  I
remember about that for sure, just to be able to sleep.  But the Dilaudid
and the Oxycodone and all that stuff were gone. (T. 31).

Claimant testified that the July 28, 2006, prescription of two (2) Valium per day by Dr. Garlapati 

was so he could sleep because of his back.  The testimony of the claimant reflects that while he

may have been taking Valium, Diazepam and depression medicine for his back in July 2006, the

same was not the case in August 2006 or September 2006.   Claimant acknowledged that he got

sixty (60) Valium in each prescription.  The claimant’s testimony reflects, regarding subsequent

Valium prescription refills:

Yeah, but I don’t think I got one in August or September.  I 
Didn’t get one at the end of August, for September, and I didn’t get 
one at the end of September for October, I don’t believe.

So, I quit taking them before I got injured. 

Two (2) Valiums a day was a really minor detail.  It was like 
an aspirin, compared to what I was taking. 

I was on Oxycodone, Hydrocodone, Valium, and a whole medicine
cabinet full of drugs. (T. 34).
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Claimant testified that Dr. Bruffett performed the first two (2) surgeries on him following

the August 10, 2000, compensable injury.  The testimony of the claimant reflects, regarding the

problems and symptoms that he was having in 2000 and 2001:

I was having mainly right leg pain, and - mainly right leg pain
- severe right leg pain, radiating all the way down in my foot. (T. 35).

In comparing the afore symptoms to his current symptoms, claimant testified:

Well, I have it today, but when I was injured, it was in my left
foot.  It was in my back and my left foot.  Now, it’s switched since that
injury, so now, we’re back to my right leg again. (T. 35).

The claimant’s testimony reflects that he had “very minor” problem with his left leg prior to the

September 1, 2006, injury.  Claimant concedes that he told the medical providers at Paragould

Orthopaedic Clinic that he had pain in both legs.  Further, claimant acknowledged telling the

physical therapist that both of his legs were feeling weak after the 2001 surgery.   Claimant denied

that it was his understanding from Dr. Bruffett that he would have pain in his right leg and back

the rest of his life because of the two (2) surgeries:  

No, he didn’t - he thought that the pain pump would get me 
to the point where I could go back to work or be able to take care of
myself, anyway.  He didn’t say I would have that pain forever.  If I was
gonna have that pain forever, he wouldn’t have referred me to Dr. 
Garlapati - or, Dr. - Dr. Garlapati took over for another doctor. (T. 36).

When questioned regarding the presence of back pain and right leg pain “all along”, claimant 

responded: 

Well, the day of the September 2006 injury, I had very slight 
pain.  After that injury, I had very severe pain in my left leg and my 
back, and slight pain still in my right leg.  Then, after Dr. Garlapati gave
me enough drugs, the pain in my right leg disappeared completely, and
the pain was totally in my back and in my left leg.  Now, recently, within
the last three (3) months, the pain has switched to where it’s more severe
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in the right leg again - it switches back and forth. (T. 36).

The claimant testified that he was seen by Dr. Braden for an evaluation regarding relative

to the August 10, 2000, compensable injury and surgeries, and assessed with a 29% impairment. 

In describing his physical condition at the time of the evaluation by Dr. Braden, claimant testified:

The only I can express it is the percentage.  I thought 
twenty-nine percent (29%) was pretty accurate - it was a reflection
of the way I felt.  I was about seventy-one percent (71%) of normal. 

Well, I was - not as well as I’d like. (T. 42).

The claimant’s testimony reflects that he went to Dr. Schlesinger in 2007, in connection with the

September 1, 2006, compensable injury.  Claimant provided testimony regarding the physical

examination performed by Dr. Schlesinger at the time of the July 2007, visit:

By that time, the range of motion was different in different parts
of my body.  When Dr. Braden evaluated me, the pain was all in my right 
leg, and when Dr. Schlesinger evaluated me, the major pain was in my 
left leg and my back.

I had the left leg pain then, and back pain.  Now I have back pain
and right - I had left, rear, left leg pain. (T. 44). 

Claimant maintains that the most severe leg pain during his visit with Dr. Schlesinger was not the 

right leg:

No, it was the left leg.  There was pain in my right leg, but not as
severe as my left leg.  He had one of those charts in there where I drew the
pain on it? (T. 44-45).

Claimant again distinguished his symptoms from the two (2) injuries:

The pain before 2006 wasn’t in my back, it was only in my leg.
It started in my thigh up her and ran from my thigh down to my foot.
After the injury, it started in my back, went around my waist, and then
down my leg.  And it was mainly my left leg.  There was pain in my
right leg, but the severe pain was in my left leg. (T. 45-46).
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As noted above, on or about September 6, 2007, the claimant underwent surgery under

the care of Dr. Schlesinger.  The operative notes of Dr. Schlesinger regarding the surgery reflect

that the claimant presented with intractable sciatica in the right leg and was found to have spinal

stenosis.  Dr. Schlesinger performed a decompression surgery at L4-5 on the right.  Claimant

asserts that the problem he was having from the September 1, 2006, surgery was to his left leg

and continued “until about three (3) months ago” and now its back in the right leg.  The testimony

of the claimant reflects, regarding the results of the September 6, 2007, surgery by Dr.

Schlesinger:

I started off doing fine.  But it was because he had - I had a 
back brace and severe limitations on what I could do and, as long as 
I didn’t do anything, with that back brace, I was really feeling better.
But, when we got down to the end and they wanted me to do some 
physical therapy and start lifting more than eight (8) pounds, I - did not
- I just started having a back ache. (T. 48).

The claimant testified that he was fine until the point that the physical therapist lifted his right leg,

at which time he was back to square one.   Claimant’s testimony reflects that the surgery

performed by Dr. Schlesinger provided him relief for about four (4) or five (5) months.  Claimant

noted that his symptoms have gotten worse since the surgery.  

Dr. Schlesinger performed another MRI scan following the claimant’s September 2007,

surgery.  Claimant testified that Dr. Schlesinger did not recommend further surgery following the

post surgery MRI scan, but rather referred him back to Dr. Garlapati.  Regarding any surgical

recommendation by Dr. Bruffett, claimant testified:

Yeah, he said he would do the surgery if I wanted it.  That’s exactly
the way he put it. (T. 49).

Claimant responded that he would be surprise if Dr. Bruffett subsequently indicated a position to 
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the contrary regarding surgery:

Yeah, that would surprise me.  Cause he was very open to doing 
More surgery, but I was not, and he knew it. (T. 49).

The claimant’s testimony reflects that his condition is worse than it was at the time of the August

3, 2007, prior  hearing.

Claimant testified about being present during the deposition of Dr. Ricca, and the

discussion regarding scoliosis of the spine being a wear-and-tear of the spine.  Claimant

acknowledged that scoliosis is not caused by trauma.  The claimant testified regarding any

assessment made by Dr. Bruffett during his deposition with respect to his belief that the claimant’s

scoliosis was not related to trauma:

No, I don’t - that would surprise me if the said that, because 
he never recognized that as scoliosis until after I was injured the second
time.  He never told me that I had scoliosis. (T. 50).

Regarding the purpose of the surgery being recommended by Dr. Ricca, claimant testified:

No, he’s operating on me to treat the symptoms I have.  He 
made that very clear.   You and I both could go through our whole 
life with scoliosis and not end up with symptoms that I have. (T. 51).

The claimant was questioned by respondent #2 regarding the November 11, 2009,

deposition of Dr. Ricca. (T. 54-55). Claimant explained that the event that he was referring to

during the deposition of Dr. Ricca was the September 1, 2006, fall from the owner’s vehicle.  The

testimony of the claimant reflects that prior to the August 10, 2000, injury he had no knowledge

of whether he had scoliocis at the time.   The testimony of the claimant reflects that following the

first surgery in connection with the August 10, 2000, compensable injury he did not realize any

improvement in his symptoms.  The claimant underwent the second surgery on February 1, 2001,



14

which did not alleviate his symptoms.  The claimant later went through a dorsal column stimulator

trial with Dr. Valentine, which did not work.  After Dr. Valentine’s departure the claimant came

under the care of Dr. Garlapati who put in place the pain pump.

The claimant acknowledged completing a patient medical history questionnaire at the time

of his initial visit to Dr. Schlesinger.  The testimony of the claimant reflects that he had symptoms

of pain, numbness and tingling at the time of the initial visit to Dr. Schlesinger.  While conceding

that he some of the afore symptoms before September 1, 2006, claimant testified:

Not in my back, and not - very little in my - I had some in my
left leg, but not very much.  It was mainly in my right leg.  It started in
my thigh, it didn’t start in my back. (T. 66).

The claimant identified September 1, 2006, as date of the incident on the medical health 

questionnaire which precipitated the symptoms. 

The claimant acknowledged that following the appeal process he was paid accrued

temporary total disability benefits through February 19, 2008, the date that he was released by Dr.

Schlesinger from the September 6, 2007, surgery.  Claimant testified that while the indemnity

check he received from respondents #1 paid him through the release date from the surgery, they

did not pay for the September 6, 2007, surgery, nor for prescription medication or mileage.

The claimant last saw Dr. Schlesinger in April 2008.  Regarding any treatment he received

between the April 2008, visit of Dr. Schlesinger and the point in time he went to see Dr. Ricca,

claimant’s testimony reflects:

Well, I actually went - he had me go straight from his office to
Dr. Garlapati’s office in Little Rock and Dr. Garlapati tried to take care 
of it.

Dr. Garlapati said, I can’t give you any more drugs, narcotics -
you have to have more surgery.
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It was the same story, again, that I heard before I had surgery with
Dr. Schlesinger.  He was telling me the same thing agin. (T. 68).

Claimant acknowledged that even up until that point he was having to return to Dr. Garlapati

regularly to get refills for the pain pump.  The testimony of the claimant reflects that he will

continue to require care regarding the pain pump – refills and adjustments – as long as the pain

pump remains in place.  

Claimant’s testimony reflects that the costs associate with the pain pump have been

through the Guaranty Fund.  Claimant explained that he did not ask the Guaranty Fund to pay for

the September 6, 2007, surgery by Dr. Schlesinger was because it was not a part of the August

10, 2000, injury, but rather the new injury of September 1, 2006.

The claimant returned and saw Dr. Ricca for the first time on or about June 2009, at

which time he completed a patient history questionnaire.  Claimant explained that the reason he

identified September 8, 2006, as the date of injury was because that was the date he actually got

to the doctor, although the accident occurred on September 1, 2006.  Claimant testified that the

reason he went in to see Dr. Ricca on June 10, 2009 was because he was still in bad shape.

The first doctor the claimant saw following the September 1, 2006, accident was Dr.

Shedd, the company doctor.  Regarding any entries in the records of Dr. Shedd with respect to

the claimant’s upper back, claimant testified:

There was this small scratch on my upper back, and he tried
to pin the whole - my whole pain on that thing, because he knew if 
he related it to my lower back, where I was really injured, that Cincinnati
Mutual would have to pay for it.  He was there to protect the company, 
not to treat me.

And he didn’t treat me, until the third visit, when I insisted that 
he quit talking about my thoracic spine and start talking about my lower
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back, since I had complained about it from the first time I went in there. 
(T. 73-74).

On redirect examination, the testimony of the claimant reflects, in distinguishing the two 

(2) injuries he suffered:

You know, I don’t know if I can explain it, but this second injury
is totally, way more severe than that first one.  The two (2) aren’t even
related.  They’re in different parts of my body, most of the time.  This one,

 now, switches from my right to my left, and it’s -   And the fact is, my own
engineer hired me the way I was with my bad spine, working on Dilaudid
and everything else.  And now there’s a - you know, I guess should be a 
deadbeat - that’s what everybody told me - don’t go back to work, whatever
you do.  But I wasn’t that kind of person.  Now, they’re holding it against
me.  That’s all I have to say. (T. 76-77).

The parties obtained the testimony of Dr. Gregory F. Ricca by deposition on November

11, 2009.  Dr. Ricca in a Jonesboro neurosurgeon.  The testimony of Dr. Ricca reflects that he

first saw the claimant on June 10, 2009, and has seen him on two (2) occasions thereafter, July 9,

2009, and November 4, 2009.  During the review of systems relative to the claimant at the initial

visit Dr. Ricca noted not seeing very well, ringing of the ears, sexual dysfunction, memory loss,

and panic attacks.  Dr. Ricca offered that the panic attacks and sexual dysfunction could be

associated with the claimant’s back problems.

Dr. Ricca obtain a history for the claimant which disclosed that he had undergone two (2)

surgeries and had a pain pump in place.  Dr. Ricca ordered diagnostic studies, to include x-rays of

the lumbar spine, a lumbar myelogram, and a CT scan to be done after the myelogram.  The

testimony of Dr. Ricca reflects:

On July 9, 2009, I reviewed the studies, myself.  And the studies
show that he is status post-fusion at L4-5 with fusion graft in between the 
bones; called a PLIF - - posterior lumbar interbody fusion.

He had pedical screws placed at some levels.  Those are screws 
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that go into the vertebral bodies.  And he had angulation of L4, to the right,
on L5.

He also had lateral listhesis.  That means slippage of the bond, side-
ways, of Lumbar 3 on Lumbar 4.

He also had spondylolisthesis.  That means slipping of the bones, 
forward, of Lumbar 3 on Lumbar 4.

He had curvature of the spine to the left, which is called levoscoliosis.
And his spine rotated while it carved, so we call that levorotocoliosis.  His 
angle of the curve was rather strong, at thirty (30) degrees.  That’s a prominent
curvature.  Ideally, the curvature is zero.  And the apex of the curvature, 
meaning the point of maximum curve, was a Lumbar 1-2 disc space. 
(JX #1, p. 6-7).

Dr. Ricca testified that the claimant has rotoschoiosis, listhesis, and lateral listhesis relative to his 

spine.  Dr. Ricca noted that scoliosis causes kind of a “S” shape or “C” shape depending on wher 

it is.  In the instance of the claimant, Dr. Ricca testified:

Based on my notes, it’s primarily a “C” shape.  I would imagine 
he has some return in the other direction, but that’s because of the “S” in
the thoracic area. (JX. #1, p. 7-8).

The testimony of Dr. Ricca reflects that the claimant has spondylolisthesis, which is slippage of 

the bone.  Regarding a 2000 CT scan report of the claimant which reflected “S” shape scoliosis 

with degenerative change predominant in the lower lumbar spine, Dr. Ricca testified:

No.  I can’t say he had the same scoliosis.  I can say he had 
scoliosis then.  This does not measure the severity of the scoliosis, does 
not say where the apex of the curve is, and does not discuss any of the 
other associated problems. 

So I can say that he had scoliosis at that time.  But I cannot say
it was the same or as severe as what he has today. (JX. #1, p. 8).

Dr. Ricca’s testimony reflects the kind of things that cause scoliosis:

The most common cause of scoliosis is found in children
through - - just abnormal growth and development of the spine.
Other causes include muscle abnormalities, where the muscles are
weakened - - muscular dystrophy being an example; polio.  Disorders
that will prevent the muscles from supporting the spine properly will
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cause the spine to pull abnormally.  Cerebral Palsy is a cause of this.
And in adults, it’s commonly degeneration and wear and tear

of the spine that will cause the spine to, fall apart, if you will. 
(JX. #1, p. 8-9).

Dr. Ricca concedes that the August 2000 report reflects that the claimant had moderately 

advanced bony degenerative change at multiple levels.  Dr. Ricca acknowledged that the changes 

starting at T12, and running down through L5-S1, is the type of wear and tear to which he was 

referring.  Dr. Ricca testified that while he does not believe that undergoing surgical procedures 

cause scoliosis, he does believe they can contribute to it.  Likewise, the testimony of Dr. Ricca 

reflects:

Again, I don’t think trauma, in itself, can cause scoliosis, but
I believe it can contribute to its development. (JX. 1, p. 10).

Dr. Ricca offered the following opinion regarding the cause of the claimant’s scoliosis:

I think his scoliosis is a combination of genetics, for a weak 
spine to fall apart, and the effects of life as in stresses, strains, multiple 
minor traumas throughout life - - lifting, tugging, straining, falling.  And
I think the prior surgery may have contributed to it. (JX. #1, p. 10).

The report of a January 31, 2001, MRI scan performed at Arkansas Specialty Care, in Little 

Rock, regarding the claimant reflects “multilevel degenerative disc disease, with disc bulges was 

discussed by Dr. Ricca regarding that type of symptoms the same would produce:

Sometimes none; sometimes significant back pain; sometimes
back and lower extremity pain, sometimes lower extremity weakness; 
sometimes sexual dysfunction, and bowl or bladder dysfunction. 
(JX. #1, p. 10-11).

In a January 12, 2002, report Dr. Ballentine relayed that the claimant had failed two (2) episodes 

of surgery, epidural steroid injections, opiate pain medications, non-steroidal anti-

inflammatories, antiepileptic medications. antidepressants, and physical therapy and was 
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continually having problems with his low back and extremity.  

Dr. Ricca acknowledged that an x-ray report of April 1, 2004, regarding the claimant 

reflects that there was marked narrowing at multiple levels with degenerative disc changes and 

that the claimant had scoliosis.  In distinguishing the afore findings from his findings on 

examining the claimant, the testimony of Dr. Ricca reflects:

Yes, I did.
This also states that there is no subluxation, which is contrary

to what I found. (JX/ #1, p. 12).

The claimant underwent an MRI scan on October26, 2006, and the report of same reflects severe 

degenerative disc disease, T12-L1, L1-2, L2-3, L3-4 and L5-S1; moderate disc degeneration at 

L3-4; and severe diffuse, severe spondylosis of the lumbar spine.  In comparing the afore with 

the results of his findings, Dr. Ricca’s testimony reflects:

This is similar but not as severe as what I found, based on the 
report.

There’s no mention, here, of the lateral listhesis.  There’s no 
mention of the spondylolisthesis.  And in perusing this, I don’t see 
much about scoliosis.  So I guess the scoliosis was cured that day.
(JX. #1, p. 16).

Regarding his familiarity with the type of surgery that Dr. Schlesinger performed, Dr. 

Ricca testified:

No, Sir.  I did not review an operative report.  Based on my
review of the records, it would be logical that he performed a fusion
at L4-5 with instrumentation.  That is generally the last surgery to be
done. 

He did multilevel decompression; looks like for pinched nerves.
And he did a fusion with pedicular fixation at L4-5. (JX. #1, p. 16-17).

Dr. Ricca testified regarding his surgery recommendation for the claimant:
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Surgery to correct his scoliosis, correct the subluxation, correct
the lateral listhesis, and decompress the nerve roots, and decompress 
his spine from Thoracic 12 to Sacral 1. 

Six (6)[level fusion]. 

The risk of that many levels, is the same, but just higher
in percentage as doing one (1) level, which includes death, infection, 
bleeding, nerve injury, paralysis, loss of bowel and bladder control,
loss of sexual function, injury to the contents of the retroperitoneum 
and intra-abdominal space.

Bleed may require a blood transfusion.  If you get a blood 
transfusion, there is risk of Aids and Hepatitis; heart attack, stroke,
pheumonia, blood clot, blood clot going to the heart and causing death
or severe compromise of lung function; failure to relieve the symptoms,
worsen the symptoms.  And I think the list still has a few more on it.
(JX #1, p. 17-18).

Dr. Ricca acknowledge that there is a concern in performing surgery on an individual who has 

previously undergone two (2) surgery that it won’t alleviate his pain.  Regarding the 

recommendation against doing more than a two (2) level fusion, the testimony of Dr. Ricca 

reflects: 

No.  That’s a tricky question.  I was were doing surgery for
what’s called discogenic pain; patient has a discogram that shows 
that they have three (3) bad discs or four (4) bad discs, I wouldn’t do
that surgery.  The general recommendation is not two (2) or more for 
that case.

For something like this, there’s no such recommendation.  
Scoliosis, degenerative slippage; it’s inappropriate to do two (2) or 
less. (JX #1, p. 18).

Regarding the testimony of Dr. Bruffett which attributed the claimant’s degenerative 

scoliosis to progression over time due to the aging process, Dr. Ricca’s testimony reflects with 

respect to his agreement with the statement:
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If by the aging process included the genetics that made the
spine and the factors in life that would influence the spine, such as
lifting, tugging, straining, smoking, trauma, falling, motor vehicle
accidents; if you include that as a normal part of aging, then yes.
(JX. #1, p. 18-19).

Dr. Ricca agreed with Dr. Bruffett’s assessment that the scoliosis was not related to a particular 

trauma.  As to whether the surgery he has recommended is related to any of the claimant’s work-

related injuries, Dr. Ricca’s testimony reflects:

Well, it depends upon the history.
If the history is that he’s doing well, whether he has scoliosis 

and degenerative changes, or not, and he has a trauma that creates 
symptoms that then need to be treated, it’s the injury that caused the 
need for surgery. (JX. #1, p. 21).

With respect to the presence of a pain pump, the testimony of Dr. Ricca reflects:

Correct, to alleviate pain.  So the fact that a person has a 
pump does not mean they are experiencing pain.  The pump is 
working. (JX. #1, p. 23).

 On questioning by the claimant during the November 11, 2009, deposition, the same 

reflects:

Q I’m not an attorney, so I’m sure that I may make some mistakes,
but if I was doing well, and thought I was bullet proof because of this 
pain pump that I had switched from narcotics - - I became allergic to 
morphine, and they switched me to Dilaudid - - and then I got off the 
Dilaudid, onto Preole (ph), which is a non-narcotic drug, and I stopped
taking oral narcotics.

And then I had this injury on September 1, 2006, and I gradually
ended up back on the Dilaudid and back on oral narcotics, would you say
that, that accident that I had at work that day, caused something to happen
to my body, that I now required more pain medication?
A Yes, based on the history.  If you were doing well before the event,
and you have an event that creates symptoms that then need to be treated,
that is the cause of your need for surgery; not the fact that you have 
degenerative scoliosis; not the fact that wear and tear is causing your 
back to deteriorate, because you had the degenerative scoliosis before the
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event, and your weren’t having symptoms.
Son the way I look at it, and I think the law looks at it, if you have

an event that temporally and reasonably can be related to the cause of 
symptoms that need treatment, it’s that event that is the cause of the factor
- - the major factor that causes it.

We have to take patients or people as they are. (JX. #1, p. 25-26).

The medical in the record reflects that the claimant was seen by Dr. Scott Schlesinger on

July 20, 2007, and completed a patient medical history.  The claimant also underwent an lumbar

MRI by Dr. Andrew A. Finbeiner during the initial visit of July 20, 2007.  (J-R #1, p. 1-12).  The

July 20, 2007, report of Dr. Schlesinger reflects that the claimant was seen at the request of his

family physician, Dr. Asa A. Crow, a Paragould physician.  The July 20, 2007, report further

reflects:

This 64-year-old male has a very complex, chronic history of back
pain.  He had two prior back surgeries by Dr. Bruffett, an orthopedic
surgeon, in 2000 and 2001.  He has since had chronic pain and had a 
pain pump put in by Dr. Garlapati.  He was doing reasonably okay 
and went back to work, until he fell in September of 2006.   Since that
time, he has complained of severe pain in his back radiating down the
right posterior leg and some numbness down the left anterior thigh.
He says his pain is 5 on a scale of 1-10 at this time.  He comes now for 
a neurosurgical consultation.

*        *       *

MEDICAL DECISION MAKING:

Interpretation of Data: MRI of the lumbar spine shows complex 
changes.  I think there probably is some degree of spinal stenosis at 
the L4-5 level, questionably L3-4, and possibly L5-S1.  There are
quite a bit of postoperative changes.  There is scoliotic change.

The plain x-rays reveal significant lumbar scoliosis changes and some
lateral listhesis at multiple levels.  There are severe degenerative
changes.

Impression/Plan/Discussion: I am going to go ahead and get a
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 myelogram/CT scan of the lumbar spine and EMG/nerve conduction
tests of the lower extremities bilaterally.  I will update you after this 
is done. (J-R #1, p. 9-11).

The claimant was again seen by Dr. Schlesinger on August 10, 2007, following completion of the 

previous recommended diagnostic studies.  The August 10, 2007, report reflects, in pertinent 

part:

His myelogram/CT scan has been done.  He has severe spinal stenosis at
multiple levels, worse at L4-5, but also present at L3-4 and L2-3.  I cannot
tell about the neural foraman very well, but I am going to get his MRI back
and study this.

I think we are going to need to do a decompression of L2 through L5
bilaterally.  The only other issue is about the socliosis and the need for 
a possible fusion.  I am going to plan at this stage doing just an onlay 
bony fusion posterolaterally without instrumentation, but I am going to
study his MRI films in great detail before making a final decision.

I have explained at great length the risks and benefits of lumbar 
decompression surgery. .   .  We will need to obtain routine preoperative
laboratory testing and necessary medical or cardiac clearance.  We will
instruct the patient to discontinue any contraindicated medication prior
to surgery. (J-R #1, p. 20). 

In a September 5, 2007, correspondence to Dr. Crow, Dr. Schlesinger relayed:

I have read the MRI and myelogram/CT scan on Mr. Green.  I have 
studied these with my new partner, Dr. Thomas.

We both feel that the best plan at this time is to proceed with decompression
at L2 through L5 for stenosis bilaterally, and do an L4-5 complete 
decompression on the right including the lateral recess and the neural 
foramen, and do an instrumented fusion at L4-5 from the right. (J-R #1, p. 22).

The September 6, 2007, operative report reflects that the claimant underwent the following 

operative procedures: 

1. Spinal stenosis, decompression, L2 through L5 bilateral.
2. Transforaminal decompression with spinal stenosis, right L4-5
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neural foramen.
3. Right proximal foraminal decompression , L2-3, L3-4, and L4-5.
4. Posterior lumbar interbody fusion, L4-5, from the right side.
5. L4-5 spinal instrumentation, pedicle screw fixation.
6. Use of mechanical intervertebraldevice, L4-5.
7. Posterolateral fusion, L4-5.
8. Use of intraoperative fluoroscopy.
9. Use of interoperative microscope.
10. Use of spinal navigation.
11. Replacement of spine pain pump catheter. (J-R. #1, p. 25).

The claimant was seen in follow up by Dr. Schlesinger on September 24, 2007.  The report 

relative to the afore reflects, in pertinent part:

Mr. Green was back today in follow-up, about two weeks out from his
lumbar decompression and fusion surgery.  He can already note the resolution
of his leg pain.  He still has back pain as expected from his extensive 
operation and his underlying severe degenerative arthritic condition.  The
x-rays show continued lumbar scoliosis as expected, and the pedicle screw
instrumentation and bone graft in excellent position at L4-5.

He has asked about his pain mediation, and I have asked him to follow up
with Dr. Garlapati due to the complexity of his pain medication management
needs.  Dr. Garlapati has him on a pain pump with some form of medication
that I am just not familiar with.  As you know, I had to reposition the pain
pump catheter. (J-R. # 1, p. 29).

At the time of his January 16, 2008, follow-up visit to Dr. Schlesinger, the report of the visit 

disclosed:

.      .     .  We have made good progress in most of the areas of his pain.
The only area still hurting is his right buttock and getting down his right
leg.

*        *      *

I told him he could start tapering off his back brace and will refill his 
Neurontin.  If he does not get better over the next six weeks with 
the residual symptoms, the I think we are best off getting a new MRI
before he returns to see us.  He understands this and will call us if he 
needs a new MRI.  (J-R. #1, p. 36).
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The claimant was again seen in follow up by Dr. Schlesinger on February 27, 2008.  The report 

of the visit reflects, in pertinent part:

.     .     .  He really can tell a great help from his surgery.  He does not
feel he is able to return to work at this juncture and wants to keep following
with Dr. Garlapati for this issue, and certainly this is fine with me.  His
sciatic pain has been nicely relieved with surgery.

The plain x-rays show his pedicle screw and construction stable and in
excellent position.

He does bring up an issue of difficulty with impotence.  He asked if this
could possibly be related to any further spinal problems.  I really do not
see anything further that I can do regards his lumbar spine.  There is no
evidence of neurosurgical cause for his sexual dysfunction.  He need to 
follow up with an expert in urology who specializes in impotence 
investigation and treatment.

I really have done all I can do and I am going to release him from further
care at this time neurosurgically, but will be happy to see him back should
the need arise. (J-R. #1, p. 38).

The evidence in the record reflects that on April 7, 2008, the claimant underwent a 

lumbar MRI  pursuant to a referral of Dr. Schlesinger. (J-R #1, p. 40-41).  The April 7, 2008, 

report of Dr. Schlesinger relative to the claimant’s visit reflects:

Mr. Green was back today in follow-up.  He said since the last visit he hurt
his back and feels like he has pain running down his back and right leg, 
increased with walking, diminished with standing.  He comes now for a 
neurosurgical follow-up.  He says if he walks long enough, it will start hurting
down the opposite leg, too.

MRI scan has been done.  This study reveals nothing unusual.  There are 
postoperative changes only.  There is nothing surgical that could be done
seen on this MRI.

I have had a long visit with him about the options for treatment.  I told
him that Dr. Garlapiti could do some injections on him or we could try
some.  I told him that he could do some therapy, but he really was not 
inclined for this.
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I told him he could maximize his mediation on Celebrex, and he is going
to get with Dr. Garlapati to review his medications and try to get him on a
maximal dose of medical management.  (J-R #1, p. 42).

The record reflects the presence of a February 10, 2009, correspondence from Dr. 

Garlapati regarding the claimant:

Please consider this medical necessity authorization request for the above
patient to have continued pain management care.

Mr. Green has been diagnosed with Lumbar radiculltis and also post-
laminectomy syndrome from an accident in 2006.  He has been treating
with us since his accident and to this day has not reached his maximum
improvement level.  At this point Mr Green needs to continue his treatment
with us until he reaches an adequate level of well being.  This treatment 
includes, but is not limited to, oral pain medications as well as 
interventional procedures as needed. (J-R #1, p. 42A).

On March 25, 2009, the claimant was seen at Paragould Doctor’s Clinic by Dr. Mack 

Shotts, for complaints relative to his back and knee. (J-R #1, p. 43B).  Thereafter, the claimant 

was seen on June 10, 2009, by Dr. Gregory F. Ricca pursuant to a referral of Dr. Shotts.  The 

course of the claimant’s treatment under the care of Dr. Ricca was  addressed during the 

November 11, 2009, deposition of Dr. Ricca. (JX #1).

In a February 25, 2009, correspondence to the claimant’s former attorney, Dr. Ricca 

relayed:

I have reviewed the records and radiographic studies of Mr. 
Green that you provided me.  I agree with the assessment that he is 
totally disabled.  You also asked me whether I believe he will need 
further treatment for his low back.  Yes I do.  It is more likely than
not that he will nee more lumbar surgery to include lumbar fusion. (CX. #1).

The claimant has submitted records documenting out of pocket expenses incurred in the

treatment of his September 1, 2006, compensable injury under the care of Dr. Schlesinger and Dr.
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Ricca.  Also the evidence reflects documentation of mileage expenses incurred by the claimant and

submitted to respondents #1.

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of these 

claims.  

2. The prior rulings of the Administrative Law Judge, the Full Commission and the 

Arkansas Court of Appeals have become final and are res judicata.

3. Pursuant to the prior rulings in these claims growing out of the August 3, 2007, 

hearing, the claimant was found to have sustained a new injury or aggravation of his pre-existing

condition on September 1, 2006, for which respondents #1 were ordered and directed to pay

temporary total disability benefits commencing September 30, 2006, and continuing through the

end of his healing period, a date to be determined.  Further, respondents #1 were directed to pay

all reasonable hospital and medical expenses arising out of the claimant’s September 1, 2006,

injury.

4. Medical treatment rendered to the claimant under the care of Dr. Asa Crow, Dr. 

Mack Shott, Dr. Butchalah Garlapati, Dr. Scott M. Schlesinger, and Dr. Gregory F. Ricca, has

been reasonably necessary in connection with the treatment of the claimant’s September 1, 2006,

compensable injury.

5. Respondents #1 have failed or refused to pay for the cost of the claimant’s 
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medical treatment, to include medical relate travel, in accordance with the prior rulings, in

connection with the treatment of the September 1, 2006, compensable injury. 

6. The evidence preponderates that the claimant has not reached the end of his 

healing period as a result of the September 1, 2006, compensable and remains entitle to the

payment of corresponding temporary total disability benefits at the weekly compensation benefit

rate of $488.00.

7. Respondents #1 have controverted the payment of temporary total disability 

benefits to the claimant subsequent to February 18, 2008, and the payment of all medical benefits

in connection with the September 1, 2006, compensable injury and in contravention of the prior

rulings in this claims. 

CONCLUSIONS 

As noted above, the compensability of the claimant’s September 1, 2006, injury in the

employment of respondent-employer at a time when respondent-carrier #1 provided workers’

compensation insurance coverage has been previously litigated.  The prior rulings have become

final and are res judicata.  Respondents #1 were directed to pay temporary total disability benefits

to the claimant during his healing period and to pay all reasonably necessary medical and hospital

expenses growing out of the injury.  At this time the claimant seeks the payment of additional

temporary total disability benefits, additional medial benefits, the payment of unpaid medical bills,

and reimbursement for out-of-pocket expenses incurred in connection with medical treatment.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers compensation benefits growing out of an injury

sustained subsequent to the effective date of the afore provisions.  
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Additional Workers’ Compensation Benefits

The issue of the compensability of the claimant’s September 1, 2006, has been previously

addressed and is final and not subject to re-litigation.  The claimant received medical treatment in

connection with the treatment of the September 1, 2006, injury, to include surgery under the care

of Dr. Scott Schlesinger on September 6, 2007.  At the time of the August 3, 2007, hearing on

compensability respondents #1 were not paying any workers’ compensation benefits in this claim -

- neither medical or indemnity.  

The evidence disclosed that the claimant was receiving medical treatment in connection

with the September 1, 2006, compensable injury at the time of the August 3, 2007, hearing.  The

afore was being paid for by either respondent #2, who was liable for a prior compensable injury of

August 10, 2000, or through the claimant’s health care provider, Blue Cross and Blue Shield. 

The claimant commenced receiving medical treatment under the care of Dr. Scott Schlesinger

pursuant to a referral of his family physician, Dr. Asa Crow, as of June 10, 2007.  The claimant

subsequently under went surgery under the care of Dr. Schlesinger on September 6, 2007.  The

claimant had remained off work and within his healing period since September 30, 2006.

On October 4, 2007, the ruling was filed growing out of the August 3, 2007, hearing,

finding that the claimant had sustained a compensable injury on September 1, 2006, and directing

respondents #1, to pay temporary total disability and medical benefits in connection with the

injury.  Following the appeal process, on June 2, 2009, the Arkansas Court of Appeals issued the

Mandate which affirmed the Full Commission.  

While respondents # 1 paid temporary total disability benefits to the claimant through

February 18, 2008, medical expenses incurred by the claimant in connection with the treatment of
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the September 1, 2006, injury have not been paid.  The evidence does disclose that at one point

respondent #1 did reimburse the claimant for some of the milage claims submitted the same was

only partial.  Further, respondents # 1 took the position the medical treatment received by the

claimant was not reasonably necessary, to include the September 6, 2007, surgery performed by

Dr. Schlesinger.

The assertion of  respondents # 1 and respondent # 2 that the claimant reached the end of

his healing period on February 18, 2008, is neither persuasive nor supported by the credible

evidence in the record.  The record does not reflect the presence of an opinion by any physician

reflecting that the claimant has reached the end of healing period in connection with the

September 1, 2006, compensable injury.  The claimant has continued to seek and receive active

medical treatment in connection with the September 1, 2006, compensable injury since the

occurrence of same.  The clamant underwent extensive surgery under the care of Dr. Schlesinger

on September 6, 2007.  While the medical reflects that Dr. Schlesinger released the claimant from

further care “neurosurgically” at the time of the claimant’s February 27, 2008, visit, the claimant

was nonetheless returned to the care of Dr. Garlapati at the same time.  

The claimant followed up with Dr. Garlapati pursuant to the February 27, 2008, directive

of Dr. Schlesinger.   The evidence further reflects that the claimant was again seen by Dr.

Schlesinger on April 7, 2008, when additional diagnostic studies were performed.  It is

noteworthy that the claimant has remained under the active treatment of Dr. Garlapati since the

September 1, 2006, compensable injury.  Additionally, in his February 10, 2009, correspondence

Dr. Garlapati opined that the claimant had not reached maximum medical improvement.  Dr.

Garlapati also attributed the claimant’s need for medical treatment to the 2006, accident.
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The claimant has more recently come under care of Dr. Gregory Ricca, a Jonesboro

neurosurgeon, who had recommended and scheduled addition surgery relative to the claimant’s

complaints growing out of the September 1, 2006, injury for December 11, 2009, at the time of

the November 20, 2009, hearing.  During his November 11, 2009, deposition Dr. Ricca opined

that the claimant’s need for treatment was the product of the September 1, 2006, compensable

injury.

In workers’ compensation law, the employer takes the employee as he finds him, and

employment circumstances that aggravate pre-existing conditions are compensable. Nashville

Livestock Commission v. Cox, 302 Ark. 69, 787 S.W.2d 64 (1990).  A pre-existing disease or

infirmity does not disqualify a claim if the employment aggravated, accelerated, or combined with

the disease or infirmity to produce the disability for which compensation is sought.  St. Vincent

Medical Center v. Brown, 53 Ark. App. 30, 917 S.W.2d 550 (1996).  The healing period is

defined as that period for healing of an injury resulting from an accident. Ark. Code Ann. §11-9-

102 (12).

The evidence preponderates that the claimant has not reached the end of his healing period

as a result of the September 1, 2006, compensable injury.  It is noteworthy that prior to the time

the claimant was referred to Dr. Ricca in June 2009, he had an opportunity to review the pertinent

medical records of the claimant pursuant to a request of the claimant’s then attorney, and

expressed that further treatment would be required in the treatment of the compensable back

injury.

The credible evidence preponderates that respondents #1 have controverted the payment

of temporary total disability to the claimant subsequent to February 18, 2008.  The afore is in
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contravention of the prior rulings in this claim which mandated that the temporary total disability

benefits be paid to the claimant through the end of his healing period.  The failure of respondents

# 1 to continue to pay temporary total disability benefits to the claimant borders on contempt of

the prior rulings in this claim.  Respondents # 1 have had access to the medical generated pursuant

to the claimant continued medical treatment, to include recommendations for further surgery.

There can no mistake regarding the clear directions mandated to respondents # 1 in the

prior ruling regarding the payment of reasonably necessary medical treatment.  Nevertheless, the

evidence preponderates that respondents #1 have failed and refused to pay medical benefits in

accordance with the prior rulings.  Respondents #1 have not paid for the claimant’s prescription

medications in connection with the September 1, 2006, compensable injury.  The claimant has

provided documentation of out-of-pocket expenses, to include co-payments, medical mileage, and

deductibles.  More importantly, respondents # 1 have not paid for the cost of the claimant’s

September 6, 2007, surgery under the care of Dr. Schlesinger.  Indeed, there is no evidence in this

record to reflects that respondents #1 have paid any medical expenses in connection with the

September 1, 2006, compensable injury of the claimant, pursuant to the prior rulings in this claim. 

The record is devoid of any credible explanation for the failure to the reasonably necessary

medical expenses in connection with the treatment of the claimant’s September 1, 2006,

compensable injury.

The effort of respondent #1 to place the total responsibility of the claimant’s treatment

under the care of Dr. Garlapati to respondent #2, subsequent to September 1, 2006, is contrary to

the credible evidence in the record.  The claimant has provided credible documentation of that

treatment under the care of Dr. Garlapati which should have been borne by respondents #1, rather
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than respondent #2.   Further, Dr. Garlapati in his February 10, 2009, note the 2006, injury as the

basis for the claimant’s continued need for medical treatment and temporary total incapacitation.

The evidence preponderates that the failure of respondents #1 to reimburse the claimant for out of

pocket expenses as well as to pay the medical expenses in accordance with the previous ruling has

been wilful and deliberate.  The actions of respondents #1 place the same in line for sanctions

under the provisions of Ark. Code Ann. §11-9-802 (c) and (e), as well as Ark. Code Ann. §11-9-

706 (b).

AWARD

Respondents #1 are herein ordered and directed to pay to the claimant temporary total

disability benefits at the weekly compensation benefit rate of $488.00, for the period commencing

September 30, 2006, and continuing through the end of his healing period, a date to be

determined, as a result of the September 1, 2006, compensable injury.  Said sums accrued shall be

paid in lump without discount.  Respondents # 1 are further ordered to pay interest to the

claimant on the accrued indemnity benefits subsequent to February 18, 2008.  

Respondents #1 are further ordered and directed to pay all reasonably necessary medical,

hospital, nursing and other apparatus expenses in connection with and growing out of the

treatment of the claimant’s September 1, 2006,compensable injury, to include medical related

milage, pursuant to Ark. Code Ann. §11-9-508.

Respondents # 1 are herein ordered and directed to reimburse the claimant for out-of-

pocket expenses incurred in connection with the treatment of the September 1, 2006,

compensable injury, to include co-pays, prescription medication reimbursement, medial milage. 

Further, respondents #1 are herein ordered to reimburse respondent #1, the Guaranty Fund, for
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expenses incurred by same in connection with the treatment of the claimant’s September 1, 2006,

compensable injury.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE 

   
 


