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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On July 13, 2009, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is
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herein designated a part of the record as Commission Exhibit #1.

The testimony of George Green, coupled with medical reports and other document

comprise the record in this claim.

DISCUSSION

George Allen Green, the claimant, with a date of birth of January 16, 1961, completed the

10th grade.  After completing the 10th grade, claimant entered the military [U.S. Army] in 1979

and obtained a GED.  The claimant was in the military from 1979 until 1984, and thereafter three

(3) years in the inactive reserves.  

While in the military the claimant was a toe gunner, a position where missiles were

lunched from mobile tanks.  The claimant testified that he did not get any kind of specialized

training for his military position.  The testimony of the claimant reflects that while in the Army

assigned to Korea he went to small business college course for about twenty (20) hours.

Regarding his employment history after leaving the military, the claimant’s testimony

reflects that went to work for Darling Store Fixtures making store fixtures as a polisher. 

Thereafter claimant worked at a tire shop as a mechanic changing tires.  The claimant testified

that for the last sixteen (16) or seventeen (17) years of his employment he worked as an ATV

mechanic for respondent #1.  

Claimant testified that while employed by respondent #1, he earned an hourly rate of

$5.50.   Claimant’s testimony reflects that after a period of two (2) years in the afore employment

it was increased to $7.00, per hour.  Claimant later testified regarding his earnings in 1997:

I believe it was in that range, $5.50 or $6.  I’m not really - -
I can’t remember but it was $5.00 or $6. (T. 10).
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The testimony of the claimant further reflects that he worked forty-five (45) hours per week,

being paid regular pay for forty (40) hours and time and a half for overtime.  Claimant asserts that

he was in pretty good shape prior to his February 10, 1997, work-related injury.

The claimant described the mechanics of the February 10, 1997, injury which serves as the

basis for the present claim:

It was a Saturday and a person come in and bought a refrigerator 
and we was loading it up in the truck so I could deliver it.  And we had 
the tailgate down on the truck and we had it on a dolly and the dolly 
handle was, where you tightened the straps, I didn’t notice that it had
fell down and I was standing on the tailgate and when I lifted it up, you
know, there was two people pushing and I was pulling the refrigerator 
up into the truck and the handle caught underneath the tailgate that I was
standing on and it came to a dead stop and I pulled everything in my back
and I fell out of the truck. (T. 10-11).

Claimant described his immediate pain as excruciating.  Claimant noted that he was unable to

straighten up, and that for the first week following the injury he walked “crooked”, unable to

straighten up or stand up straight and in constant pain.

The claimant sought medical treatment at the Family Medical Center  the following

Tuesday following the Saturday injury.  The testimony of the claimant reflects that he sought and

obtain medical treatment off and on for his back injury following its occurrence.  Although in

pain, the claimant testified that he continued to work from 1997 until 2001.  

In 2001, the claimant underwent a diskogram.  The claimant was eventually evaluated by a

neurosurgeon.  Claimant testified that the first surgical procedure performed by Dr. Jeffrey

Kornblum, a Jonesboro neurosurgeon, was a July 12, 2002, fusion at the L4 disc level.  The

testimony of the claimant reflects that following his healing from the surgery the procedure

seemed to help, however later the pain returned.  In describing the returning symptoms, claimant
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testified, “constant like a pressure and numbness stayed in my legs”. (T. 13).  Claimant testified

that he also continued to have pain in his back.  The testimony of the claimant reflects that even

though he was experiencing pain and discomfort he was able to go back to work.

The claimant return to the his physicians for treatment to address the returning symptoms. 

In further treatment of his injury, an additional surgical procedure was recommended and

performed in the form of the implantation of a dorsal column stimulator on September 12, 2005,

by Dr. Kornblum.  Claimant explained that in undergoing the afore procedure he was hopeful that

it would eliminate his pain.  The testimony of the claimant reflects regarding the outcome of the

procedure:

First couple of weeks, maybe three weeks it felt better but
the pain come back and it wasn’t doing what it was supposed to.  It
didn’t help me none. (T. 14).

Because the dorsal column stimulator was not affording him any relief from his symptoms it was

surgically removed.  The claimant has not undergone any other surgery relative to his back since

the removal of the dorsal column stimulator.  The testimony of the claimant reflects, relative to

any treatment for his back since 2005:

The only thing I’ve don is, I can’t really get no relief but they
said there was really nothing else they could do and I’m on pain medication.
(T. 14).

Claimant stopped working in November 2006 due to residuals from his back injury.  The

testimony of the claimant reflects, regarding his activities on an average day:

On an average day I get up and I’m already hurting.  I don’t
sleep well at night anyway.  I toss and turn all night.  And I try to help 
my wife with doing the housework, vacuuming and sweeping the floor.
If I get to moving around too much, my back gets to hurting and I’ve
got to sit in the recliner and recline back and my legs feel like they are
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falling asleep constantly.  I get pretty relaxed but the pain is still there.
(T. 15).

Regarding the duration of time he can perform the above chores before having to cease,

claimant’s testimony reflects that he can only vacuum one room before having to stop and rest his

back for about thirty (30) minutes.  Claimant explained that he his back has painful muscle spasms

and his legs start hurting until he sits down for awhile.  Thereafter he starts on another room. 

Claimant estimates that during the day he spends about eight (8) hours reclining in his chair to

take the pressure off his back and legs.  The testimony of the claimant reflects, regarding his

capacity to perform outside yard work activities at home:   

I mow my own yard.  But I start with a push mower and it 
takes me about three times as long as it did before.  I’ve got to mow
a section and stop and rest for about 30 minutes and then mow another
section. (T. 16).

The claimant testified regarding the severity of his pain and symptoms attributable to the

compensable injury:

The pain in my back and legs stays about an 8.  I can, you know,
if I relax and just take it easy I can get it down to about a five.   But if I 
start moving it will go, start hurting pretty good again.

*       *        *

If I can sit for about an hour, I can sit for about an hour and 
then I’ve got to get up and walk because it just starts, just pressure 
in my lower back and pain in my left leg and some in my right. (T. 16).

Claimant applied for and is receiving Social Security Disability benefits.  The testimony of

the claimant reflects that he has tried to find suitable employment.  Regarding the afore, claimant

testified:

I contacted about six places of business, about three or four 
different farmers like driving and stuff like that.  And I’ve even gone
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back a couple of times to the ones that I have talked to, but I haven’t
been hired.  (T. 17).

The testimony of the claimant reflects, regarding the types of work he has looked for:

I’ve looked for about anything, you know.  They heavy lifting, 
you know, I can’t lift very much.  The walking, you know - - I’ve 
been looking for about anything that I would be able to try to do.  I’m
not saying I could do it but I would give an effort to do anything. (T. 17).

Claimant testified regarding the conditions that would need to be in place for him to perform 

light duty work for a five-day work week in light of the residuals of his compensable back injury: 
  

Well I can’t lift very much.  I can’t sit very long, I’d have to 
get up, I’d have to recline.  There’s been occasions where I had to lay
down and put a pillow between my knees to try to get some pressure
off my low back. (T. 17-18).

The testimony of the claimant reflects that he takes medication [Hydrocodone], which is

prescribed by his family doctor, Dr. Hutchinson, for his back symptoms.  Claimant explained that

he takes at least two a day, sometime three.  In describing the effects of the prescription

medication on his symptoms, claimant testified:

It doesn’t really get rid of the pain.  It kind of blocks it that I  
know the pain is there, I just don’t feel, you know, it’s there, it’s just,
I can still feel the pain even though I took my pain medicine. (T. 18).

Claimant continued to drive an automobile.  Claimant estimates that during a typical week

he drives “probably about 15 miles”.  (T. 18).  Claimant’s testimony reflects that because of

residuals of his injury driving does bother him, explaining:

I can be driving down the road when I do drive, my back gets
the pressure and I get a sharp pain down my left leg and I’ll have to 
pull over and I’ve got to stretch, you know, if I go any far distance,
which I probably don’t go any far distance anymore, but I got to stop
and stretch, move my legs, get it eased up a little and then go try to 
drive a little bit farther and then the same thing, just a constant pressure
and pain down my leg. (T. 19).
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Claimant testified that he enjoyed hunting, fishing, and bowling as well as playing with his

grandchildren.  The testimony of the claimant reflects that he has not been able to do any hunting

or fishing over the past couple of years.  Claimant testified that he gave up hunting and fishing as

well as bowling.  Regarding the bowling, claimant elaborated:

Bowling, I gave that up too.  I had that surgery and they said,
well the doctor said it would be a good exercise for me but I can’t 
bowl.  It’s too much twist.  I can’t twist good or stoop or bend.  I had
to give that up. (T. 19).

Claimant acknowledges that he still attempts to play with his grandchildren:

I attempt to, yeah.  My grandson is eight and he likes to wrestle
around but I can’t wrestle around with him, you know.  We watch
wrestling and I can’t do that.  My granddaughter is five and I can barely,
I can’t pick her up and play with her.  She gets up in my lap and stuff.
Both of them get up in my lap but I don’t pick them up. (T. 20).

The testimony of the claimant reflects that over the past year the condition of his back and

legs have at times gotten worse and at other times stayed the same.  Claimant testified that he has

good days and bad days.

During cross-examination claimant testified regarding the reason he ceased working in

November 2006:

Just the constant waking up hurting, can’t bend over - - couldn’t
perform my job like I used to.  Being an ATV mechanic I had to bend
around and try to get, you know, fix ATV’s.  We didn’t have no lifts to
get them up high level, you know, I just tired of hurting all the time. (T. 21).

Claimant testified that while Corning Yamaha was sold it is still in business in Corning.  The 

testimony of the claimant reflects, regarding Dr. Kornblum’s assessment of his ability to continue 

to perform his job:

He put me on a lot of restrictions.  I tried to comply with them



8

the best I could.  After the dorsal stimulator the last thing he said to me
was, the best thing you can do is to try to deal with the pain the best I 
could. (T. 21).

The testimony of the claimant reflects that with the exception of taking pan mediation dealing 

with the pain is all he has done since he last saw Dr. Kornblum.  The claimant testified that in

addition to Hydrocodone, which as noted above he takes daily, he will also take over-the-counter

medicine [Tylenols and Aleves] during the day.

The claimant testified that after he stopped working in November 2006 he had no source

of income.  The claimant did not start receiving Social Security Disability benefits until February

2009.  Regarding that period between November 2006 and February 2009, claimant’s testimony

reflects:

I had some money saved up, you know, in my pocket.  And 
my sister helped me.  My daughter has helped me.  My son-in-law, 
my nephew.  Everybody would help me until I was trying to get my, 
while I was trying to get my disability. (T. 22).

The claimant testified that he did not look into any vocational rehabilitation or any kind of

retraining to see if there was a trade that he could do that would accommodate his limitations. 

The claimant lives in Corning, Arkansas.  The testimony of the claimant reflects that in addition to

looking for work he also applied for some jobs.  Regarding the last time he sought work, claimant

testified:

I talked to one place just last week.  And that was at a boot store,
Jordan’s Boot Store in Corning. 

I went in and asked them if they were hiring and they were looking
for somebody for stocking and stuff like that.  But they haven’t hired me 
yet or talked to me. (T. 23).

Prior to his inquiry at the boot store, claimant’s testimony reflects regarding his efforts to find
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work:

Probably last month.  I put in, talked to Video Playhouse. 
That’s another business in Corning.  They were needing help and I
went in and put in an application and talked to them about working 
there.  But I hadn’t been hired there either. (T. 23).

Claimant estimates that he has applied for work at about seven (7) places since he stopped 

working in November 2006.   Claimant added, regarding the types of job he applied for:

I would try anything.  You know since I’ve got my restrictions,
I would try it, you know.  If they would say, do you want to try this, I
would try it and see if I could do it. (T. 24).

The wife of the claimant, Kathy Green, was available to testify, however the parties

stipulated that her testimony would be both cumulative and corroborative of that of the claimant

regarding the present issues before the Commission in this claim.

The medical in the record reflects that the claimant received initial medical treatment in

connection with the February 10, 1997, injury, on  February 11, 1997, at the Corning Area

Healthcare, Inc. when he was seen by Dr. Roland D. Hollis. (CX. #1, p. 1).  On February 28,

1997, the claimant underwent a lumbar CT at St. Bernards Regional Medical Center, pursuant to

the directions of Dr. Hollis, which disclosed a moderate size right paracentral HNP at the L4-L5

level causing compromise of the right L5 nerve root. (CX. #1, p. 2).

On March 7, 1997, the claimant was evaluated by Dr. Kenneth Tonymon, a Jonesboro

neurosurgeon, pursuant to a referral of Dr. Hollis.  Following his physical examination of the

claimant and review of he available diagnostic studies, Dr. Tonymon opined that the claimant did

not need surgery at the time.  (CX. #1, p. 3-4).  The claimant was again seen by Dr. Tonymon on

April 15, 1997.  As a result of his findings on physical examination, Dr. Tonymon relayed that he
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would not recommend surgery for the claimant “unless he develops increasing pain and

weakness.”  The claimant was released by Dr. Tonymon during the April 15, 1997, visit, to be

seen on an as needed basis, and returned to primary care of Dr. Hollis.  (CX. #1, p. 5). 

A Form AR-3, Physician’s Report was completed by Dr. Tonymon on May 9, 1997, in

connection with the April 15, 1997, visit of the claimant.  The Physician’s Report reflects that the

claimant, who was continuing to work, could return to work with no restrictions on April 16,

1997.  The report also reflects that Dr. Tonymon assessed a permanent impairment of 7% to the

body as a whole, pursuant to the appropriate AMA guides, 4th Edition. (CX. #1, p. 6-7). 

On August 2, 2000, the claimant underwent an MRI of the lumbar spine at St. Bernards

Regional Medical Center pursuant to the directions of Dr. Jerome Luker, which disclosed: 

Broad based disc protrusion at L4-5 causing some flattening of 
the nerve roots bilaterally, somewhat worse on the right than the 
left. This is in part due to underlying bony degenerative changes. 
(CX. #1, p. 8). 

On October 19, 2000, the claimant was again seen by Dr. Tonymon pursuant to a referral

by Dr. Luker.  After reciting a history of the claimant’s medical treatment in connection with the

February 10, 1997, work-related back injury, and performing an examination, Dr. Tonymon

recommended another bilateral sacroiliac joint injection and the use anti-inflammatory drugs

[Celebrex and Vioxx].  Dr. Tonymon also noted that if the claimant was not better in six to eight

weeks, consideration would be had of diagnostic discography. (CX #1, p. 9-10).  On March 8,

2001, the claimant discograms under the care of Dr. Tonymon. (CX. #1. p. 11-12).

On April 8, 2002, the claimant underwent another MRI of the lumbar spine at St.

Bernards Medical Center pursuant to the directions of Dr. Billy C. Page.  The report of the afore
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study disclosed:

CONCLUSION: 1.  Broadbased disc protrusion at L4-5 as described
above, possible superimposed focal right posterior paracentral HNP
which may cause some compromise of the right L5 nerve root in the 
right lateral recess at L5.  Correlation with the clinical exam 
recommended. (CX. #1, p. 13).

On June 12, 2002, the claimant was evaluated by Dr. Jeffrey A. Kornblum, a Jonesboro 

neurosurgeon, at the request of Dr. Tonymon.  Following his examination of the claimant and 

review of prior diagnostic studies, the June 12, 2002, report of Dr. Kornblum reflects, in 

pertinent part:

RECOMMENDATIONS:   Considering his history, examination,
and diagnostic findings, I have suggested surgery limited to the L4
level.  I have reviewed with him that it is certainly possible he will
progress at L5 and require further surgery in the future.  I have 
reviewed with him that if he obtained several opinions, I would be
reasonably confident that some surgeons would recommend bot 
levels to be done at this time.     .      .    At this time, he has a desire
to proceed and arrangements will be formalized for an L4 
decompression posterior lumbar interbody fusion using allograft
and segmental fixation. (CX. #1, p. 15).

On July 16, 2002, the claimant was admitted to St. Bernards Medical Center and underwent a L4

bilateral laminotomy, partial fasciestomy with bilateral discectomy and posterior lumbar interbody

fusion utilizing autogenous graft as well as tricortical iliac crest allograft, pedicle fixation with

Sexton system from L4-5 with intraoperative fluoroscopy under the care of Dr. Kornblum.  The

claimant was discharged on July 19, 2002, with a final diagnosis of L4 degenerative disc disease

with herniation and chronic back and leg pain. (CX. #1, p. 17-23).  

The medical in the record reflects that on June 7, 2004, the claimant was again evaluated

by Dr. Kornblum pursuant to a request of Dr. Lucia Gonzales.  The afore report reflects, in
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pertinent part:

HPI: Mr. Green is a 43-year-old, right-handed gentlemen seen in
re-evaluation on June 7th at the request of Dr. Gonzales.  He is 
accompanied by his wife.  He notes that he’s having significant
increases in low back and leg pain.  He’s status-post a fusion in 
2002.  He was noted to have residual discomfort though resumed
normal lifestyle activities.  His pain, however, has been increasing
making it difficult to maintain his daily function.  He notes he 
squats a lot for his work as a mechanic.  He must pull himself back
up.  He notes a numbness radiating down his left leg posteriorly to
his ankle associated with some tingling paresthesia into all of the
toes on his left foot.  He notes some variable discomfort into the
right leg if he’s doing a low of work.  Most of his complaint is
on the left.  He notes a pressure-like sensation in his back when
strains.  He’s had on and off shooting pain down his left lge, 
predominately.  He’s not had bowel/bladder difficulties.  He
utilized some Roxicet without any significant relief.  He has
taking some Motrin, Naprosyn, and Tylenol over the counter.
He’s not had any new images for review. 

*       *       *

IMPRESSION: Mr. Green appears to be having significant 
difficulty and pain in an S1 distribution, some sensory change more 
pronounced in L5.

RECOMMENDATIONS: I’ve asked hi to undergo some films
with plain x-ray as well as a CT with sagittal reconstructions.  
I’ve given him some Vallum for muscle relaxation.  I will see
him following this scan in review. (CX. #1, p. 24-25).

The evidence reflects that the claimant was again seen in re-evaluation by Dr.

Kornblum on March 30, 2005.  The report of the March 30, 2005, visit reflects, in pertinent part:

HPI:      .     .    He notes that in January he started having some 
right leg pain, he still does get left leg pain on occasion but he 
notes the right leg is much more significant.  He is noted to describe
intermittent sharp pain that shoots down the back of his leg, this
occurs about four days a week and on the days that it occurs it is
three or four times during the day.  This is a lancinating sharp pain
down the back of his leg to his ankle.  He nots some generalized 
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achyness though the sharp pain is the biggest complaint.  He also
notes a popping sensation when he sits or turns.  He feels this on
the left side of his back. .    .   .  He was noted to have had some
blocks by Dr. Savu last fall, he notes the tingling paresthesia he 
had in the left leg has resolved as a result of those blocks.  He
describes a pressure like sensation in his low back he continues 
to work, he notes he has avoided bending; he has learned good 
body mechanics and squats to pick up objects.    .   .

*       *       *

IMPRESSION: Mr. Green is noted to have increasing 
symptomatology, now right leg pain.  Notably now his left sided
symptoms have been suggested to S1 localization, the right sided
symptoms are also typical of S1 localization.  His prior imaging 
at the end of 2004 did not reveal any neural compression.  That 
was a CT performed.

RECOMMENDATIONS: I have suggested that we consider
myelography, looking for any evidence of neural compromise. .
.    .  A lumbar myelogram and post myelogram CT will be 
formalized.   .   . (CX #1, p. 26-27).

On April 25, 2006, the claimant was seen by Dr. Kornblum in follow-up.  The clinic note of the 

afore visit reflects, in pertinent part:

.     .      .  He notes his right leg is actually feeling better, but 
since the myelogram he is complaining of considerable backache.
.       .     .  He has a guarded gait with some obvious back discomfort
though not antalgia.  Straight leg raising some back discomfort 
bilaterally.    .     .

Impression: Mr. Green appears to have mechanical complaints of
pain, particularly over the last week.  Her right leg symptoms appear
to have been improving, he was noted to have left leg symptoms 
last year, I am suspicious this relates to traction on his roots where 
there is scar as well as his L5 level may mechanically be creating 
some back discomfort. .     .   If his back pain continues he may call
and we will arrange some epidural blocks through The Pain Clinic.
(CX. #1, p. 31).

The evidence in the record reflects that on September 12, 2005, the claimant underwent
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another operative procedure, implantation of a dual lead dorsal column stimulator on a trial basis

under the care of Dr. Kornblum at the Surgical Hospital of Jonesboro. (CX #1, p. 32-33).  On

September 16, 2005, the claimant underwent the operative procedure of an implant of dorsal

column stimulator post generator. (CX. #1, p. 34-35).

The claimant was seen by Dr. Kornblum on January 10, 2006, in re-evaluation.  The clinic

note relative to the afore visit reflects, in pertinent part:

.      .     .  He notes that three or four weeks ago, he started feeling
a thoracic discomfort with some pain and paresthesia.  This would
radiate along his left rib cage.  He also started noticing over the last
two weeks some tingling up towards his left shoulder and scapula.
He has found that a week ago, he was bending over to tie his shoes
when he felt a pop in his back with significant pain in the left lower
thoracic area with pain running around his left lower rib cage.  He
outlines a thoracic nerve distribution.  He notes the pain was a 9 on
a scale of 1-10 when it was acute.   .    .  He turned his stimulator off
last Tuesday and notes that the tingling paresthesia that goes up to his
shoulder and around his thoracic area resolved.  He notes that he has
been taking about 1 Hydrocodone a day for back pain.  With weather 
changes, sometimes he takes two.  In the last month, he has been taking
about two a day with new symptoms.  He is not describing radicular 
symptoms into his legs. .      .

*       *       * 

IMPRESSION: Mr. Green has symptoms that are suggestive that 
his stimulator may have moved and be off to the left side based on his
symptomatology.  He does not have tenderness over the rib cage itself.

RECOMMENDATIONS: I have asked him to undergo plain x-rays
of the thoracic spine, as well as CT to assess the regional anatomy and 
location of the stimulator.  I have given him some Hydrocodone and
will see him after the above for review. (CX. #1. p. 36).

Finally, on May 19, 2006, the claimant underwent an operative procedure at the Surgical Hospital

of Jonesboro under the care of Dr. Kornblum to explant the pulse generator and extension wires
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of the spinal cord stimulator. (CX. #1, p. 37-38).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of his claim.

2. On February 10, 1997, the employment relationship existed when the claimant 

sustained an injury to his back arising out of and in the course of his employment. 

3. On February 10, 1997, the claimant earned wages sufficient to entitle him to 

weekly compensation benefits of $174.00/$154.00, for total/permanent partial disability based on

an average weekly wage of $261.25.

4. Respondents #1 shall pay all reasonably necessary hospital, and medical expenses 

arising out of the injury of February 10, 1997.

5. The claimant last reached the end of his healing period on May 19, 2006.

6. The claimant sustained anatomical impairments in the amount of 7% to the body

as a whole and an additional 5% to the body as a whole as a result of subsequent surgeries.

7. The claimant has failed to sustain his burden of proof by a preponderance of the 

evidence that he has been rendered permanently and totally disabled within the purview of the

Ark. Code Ann. §11-9-519 (e).

8. When the claimant’s age, education, work experience, permanent limitations and 

restrictions, and other matters reasonably expected to affect his future earning capacity are

considered, the evidence preponderates that the claimant has sustained a loss of earning
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capacity/wage loss disability in the amount of 45% in addition to his anatomical impairment.

9. Respondents # 1 have controverted the claimant’s entitlement to that additional 

5% whole person anatomical impairment as well as the claimant’s entitlement to wage loss

disability benefits.

CONCLUSIONS

The compensability of the claimant’s February 10, 1997, work-related injury is not

disputed.  The claimant asserts that as a result of the afore injury he has been rendered

permanently totally disabled from engaging in gainful employment, and as such is entitled to

corresponding permanent total disability benefits.  In the alternative, claimant maintains that he

has sustain substantial wage loss as a result of his compensable and entitled to appropriate

corresponding indemnity benefits.  Respondents #1 contend that appropriate benefits have been

paid and that the claimant is not permanently, totally disabled.

The present clam is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provisions. 

Additional Anatomical Impairment

As noted above, the claimant sustained an injury to his back on February 10, 1997, while

within the course and scope of his employment.  The evidence reflects that claimant received

initial medical treatment following the February 10, 1997, on February 11, 1997, under the care of

Dr. Roland Hollis.  The claimant was subsequent referred to Dr. Kenneth Tonymon, a Jonesboro

neurosurgeon.

The evidence discloses that the claimant remained under the primary care of Dr. Tonymon



17

through April 15, 1997, at which time he was released from the care of same to be seen on an as

needed basis, and returned to the care of his primary care physician, Dr. Hollis.  On May 9, 1997,

Dr. Tonymon completed a Form AR-3, Physician’s Report, in which he relayed that the claimant

was released to return to work without restrictions effective April 16, 1997.  Further, the

Physician’s Report reflects that the claimant has sustained a 7% anatomical impairment to the

body as a whole as a result of the February 10, 1997, compensable back injury.

The evidence reflects that while the claimant continued working following his injury, he

remained symptomatic.  Further the credible evidence in the record reflects that the claimant

continued to obtain medical treatment in connection with his compensable February 10, 1997,

back injury.  The evidence in the record reflects that the claimant ultimately underwent surgery on

in July 2002, under the care of Dr.  Jeffrey Kornblum, in connection with the treatment of

February 10, 1997, injury.  Dr. Kornblum performed an L4 decompression posterior lumbar

interbody fusion using allograft and segmental fixation.  The surgery was performed at the same

site as the previous 7% permanent impairment.  The evidence preponderates that the claimant

incurred and additional 5% anatomical impairment as a result of the subsequent surgeries by Dr

Kornblum.  At the time of the hearing respondents # 1 accepted the additional 5% anatomical

impairment.  Respondents #1 controverted the claimant’s entitlement to the additional 5% whole

body anatomical impairment.

Compensation Benefits Rate

The parties were unable to arrive at a stipulation regarding the claimant’s average weekly

wage.  The evidence reflects that while respondent-employer continues in operation in Corning,

Arkansas, the business has been sold since claimant last worked for same in November 2006.  The
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claimant sustained his injury on February 10, 1997.  The claimant continued working for

respondent-employer subsequent to his injury through November 2006.  

The only evidence offered of the claimant’s earnings at the time of his February 10, 1997,

compensable injury was the testimony of the claimant.  The claimant was employed by

respondent-employer as a ATV mechanic for approximately sixteen (16) years.  The credible

testimony of the claimant reflects that the time of his injury he earned $5.50, per hour.  The

evidence further discloses that the claimant routinely worked a 45-hour work week, and was paid

time and a half for the five hours of overtime in addition to his regular pay.  Pursuant to Ark.

Code Ann. §11-9-518 (b), the evidence preponderates that the claimant’s average weekly wage at

the time of his February 10, 1997, injury was $261.25, which generates compensation benefit

rates of $174.00/154.00, total/permanent partial disability.

It is noteworthy that respondents #1 previously paid temporary total disability benefits to

the claimant while he was within his healing period recovering from surgery and incapacitated

from engaging in gainful employment.  Further, respondents # 1 previously paid indemnity

benefits to the claimant to correspond with the 7% whole body impairment assessed by Dr.

Tonymon on May 9, 1997.  The parties should examine their payment history to assured that

payment of the afore was had at the appropriated rate.

Wage Loss/Permanent Partial Disability Benefits

The claimant, with a date of birth of January 16, 1961,  was forty-eight years of age at the

time of the hearing before the Commission.  The claimant completed the 10th grade and later

obtain his GED while in the military.  Claimant was in the U.S. Army from 1979 until 1984. 

Following his discharge from the military claimant worked factory jobs before commencing his
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employment with respondent-employer, where he remained so employed for approximately 16

years as a ATV mechanic.

There is no evidence in the record to reflect that the claimant experienced any physical

limitations or restriction prior to his February 10, 1997, compensable injury in his employment

with respondent #1.  The claimant continued working for respondent following his injury until

November 20, 2006.  

The evidence discloses that the claimant’s work history has consisted of physically

demanding jobs requiring manual labor.  Inclusive in the afore, particularly as it relates to his

employment with respondent, claimant was required to stand, bend, lift, and twist in the discharge

of his duties as ATV mechanic.  The claimant’s February 10, 1997, injury was sustained while

loading a purchase of a customer.  

The evidence discloses that while the clamant continued working following his

compensable injury he did so while experiencing pain and other symptoms in his back and lower

extremities.  The claimant has undergone a fusion surgery, the placement of dorsal column

stimulator and the removal of the spinal cord stimulator.  Although the claimant was initially

assessed with a permanent impairment of 7% to the body as a whole based on the herniated

lumbar disc, in May 1997, he continue in working with the restriction imposed by physician.  The

claimant was released by Dr. Tonymon in April 1997, with the impairment rating and no

restrictions.

The claimant subsequently under the above-mentioned surgeries, nevertheless continued

working until November 20, 2006, when the residuals of his injury, to include the pain and muscle

spasms in his back along with pain and weakness in his lower extremities caused him to abandon
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his work efforts as a mechanic in the employment of respondents #1.  At the time he ceased his

employment that claimant did not have a source of income, and was without same from

November 2006 until February 2009, when he begin receiving Social Security Disability benefits.

The credible evidence in the record reflects that the claimant continues to take prescription

medication and over-the-counter medicine to address his continuing residual symptoms from his

compensable injury.  Claimant is unable to engage in any physical activities  for a sustained period

to time, without having to sit in a recliner to relieve the pressure from his back.  The claimant is

limited in the amount of standing, bending, lifting, and sitting that he can engage in due to the

injury.  As previously noted, the claimant takes prescription pain medication daily, and spends

approximately eight hours out of the day sitting in his recliner in an effort to gain relief from his

residual symptoms.  While the claimant continues to drive, he is limited to fifteen miles per week

in doing so due to his injury.

The claimant no longer engage in this former hobbies of fishing, hunting or bowling

because of the adverse impact of his on those activities.  The credible evidence in the record

reflects that the claimant has presented himself for employment within his physical restrictions,

however has been unable to obtain same.  

Permanent total disability is defined to mean the inability, because of compensable injury

or occupational disease, to earn any meaningful wages in the same or other employment.  Ark.

Code Ann. §11-9-519 (e)(1).  The claimant has the burden of proving inability to earn any

meaningful wages in the same or other employment.  In the instant claim, the evidence does not

reflects that any physician has offered an opinion that the claimant is unable to work.  Indeed, the

claimant testified that at the last time he was seen by Dr. Kornblum he was advised to find a way
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to cope with/ deal with his pain.  The claimant has sought employment in the Corning area since

leaving the employment of respondent in November 2006.  While the preponderates that the

claimant has significant limitations, takes prescription medication for pain relief on a daily basis,

he has failed to sustain his burden of proof by a preponderance an inability to earn any meaningful

wages in the same or other employment.  

The evidence does preponderates that the claimant has sustained a loss of earning capacity

or wage loss disability in excess of the anatomical impairment as a result of the February 10,

1997, compensable injury, which his age, education, work experience and other matters

reasonably expected to affect his future earing capacity are considered.  The claimant has a GED,

and has substantial mechanical knowledge of ATV’s.  The claimant has a valid drivers’ license and

is able to drive for a limited period and distance . Also at the age of forty-nine, the claimant is

relatively young.  The evidence preponderates that the claimant has sustained a loss of earning

capacity or wage loss disability in the amount of 45% over and above his anatomical impairment. 

Respondents #1 have controverted the claimant’s entitlement to wage loss disability benefits.

AWARD

Respondents # 1 are herein ordered and directed to pay to the claimant permanent partial

disability benefits at the weekly rate of $154.00, to correspond with his anatomical impairment of

7% to the body as a whole and 5% to the body as a whole as a result of the February 10, 1997,

compensable injury.  Said sums accrued shall be paid lump without discount.  Respondents #1

may claim credit for sums heretofore paid toward the afore award.

Respondents #1 are further ordered and directed to pay to the claimant permanent partial

disability benefits at the weekly rate of $154.00, to correspond with the claimant’s 45% loss of
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earning capacity/wage loss disability growing out of the February 10, 1997, compensable injury. 

Said sums accrued shall be paid in lump without discount.

Respondents #1 are further ordered and directed to pay all reasonably necessary medical,

hospital, nursing, and other apparatus expenses growing out of and in connection with treatment

of the claimant’s February 10, 1997, compensable injury, to include medial relate travel.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controvert

indemnity benefits herein awarded.   The present claim is governed by the provisions of Ark. Code

Ann. §11-9-715 in place at the time of 1997, injury.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE

  


