
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F903153

DANNY GREEN, EMPLOYEE CLAIMANT

HAMMONS FUNERAL HOME,
UNINSURED EMPLOYER RESPONDENT

OPINION FILED DECEMBER 21, 2010

Hearing before Administrative Law Judge Elizabeth W. Hogan on September 24,
2010, in Pine Bluff, Jefferson County, Arkansas.

Claimant represented by Mr. Kenneth A. Harper, Attorney at Law, Monticello,
Arkansas.

Respondents represented by Ms. Sheila F. Campbell, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury

pursuant to Ark. Code Ann. § 11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer relationship in January and

February 2009, at which time the claimant was earning sufficient wages to be

entitled to a compensation rate of $217.00, in the event this claim is found to be

compensable.  The claimant has received Social Security Disability benefits

($1,000.00 per month) since November, 2009.  A lien has been filed by the

Department of Workforce Education with Arkansas Rehabilitation Services.
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The claimant contends he sustained a low back injury on January 31, 2009.

He seeks payment of medical expenses, temporary total disability benefits from

February 28, 2009, to a date yet to be determined, and attorney’s fees.

The respondents contend the claimant did not suffer an injury or aggravation

of a pre-existing condition on January 31, 2009, or February 27, 2009.  His

condition is a recurrence.  The claimant gave no notice of injury until March, 2009.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript along with the deposition of Dr. Reza Shahim (taken May 12, 2010)

incorporated by reference.

The following witnesses testified at the hearing:  the claimant, who was using

a cane and became emotionally distraught during his testimony; George Hammons,

one of the owners of the funeral home and his son, Jarvis Hammons.  Respondents’

objection to Bobby Joe Adams’ testimony was sustained and that testimony was

proffered.  Mr. Adams was listed as a witness in answers to interrogatories but not

in the prehearing questionnaire.

Discovery encompasses wide ranging information which is not filed with the

Commission pursuant to Commission Rule 18.  The parties are expected to file a

prehearing questionnaire and exhibits with the Commission, distilling the

information gained in discovery to stipulations, contentions, and a list of witnesses

with the gist of their testimony.  We frequently eliminate witnesses at the

conference if, for example, the respondents can stipulate to the facts surrounding

the accident but are denying the claim based on a medical issue.  The number of

witnesses is also needed to estimate the length of the hearing.  Therefore, the

parties are expected to follow the directions in the Prehearing Notice.
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The claimant, age 52 (D.O.B. October 16, 1958), has a high school

education and two years of college.  His work experience includes jobs as a Navy

cook, and work at a lumbermill and pizza restaurant.  He has been employed with

the respondent employer since 1987.  In addition to working for the funeral home,

he has also worked as a bus driver and carpenter (Tr. p. 52-53).  His health history

includes a 2005 motor vehicle accident (MVA) in which he injured his back, (Tr. p.

56).  Dr. Reza Shahim performed surgery (fusion at L5-S1) on February 2, 2005.

The claimant was employed to transport bodies and assist in funeral

services.  On Saturday, January 31, 2009, the claimant drove to Little Rock with

Jarvis Hammons to pick up a cadaver from an embalming company where Bobby

Joe Adams worked.  They loaded the body (weighing about 400 lbs.) onto a cot,

strapped the body to the cot and covered it with a blanket.  While rolling the body

to the van they turned a corner and the weight of the body shifted.  The claimant felt

a pop in the right side of his back (Tr. p. 20-26, 54).  He spoke with Jarvis about his

symptoms and reported the injury to George and Albert Hammons when he returned

to the funeral home, (Tr. p. 27-29, 48, 50-51, 53, 56-58).

On Monday the claimant spoke with Albert Hammons again and learned the

company had no workers’ compensation insurance, (Tr. p. 30-34).  The claimant

returned to work and re-injured his back on February 27, 2009, while transporting

another large body (Tr. p. 34-35, 49, 51).  His symptoms extended to his right lower

extremity.  The claimant has not worked since March 5, 2009 (Tr. p. 39-41).

In March, the claimant sought medical attention with Dr. Chambers and Dr.

Foscue before returning to Dr. Shahim.  He performed surgery at L5-S1 on July 7,

2010, and assessed a 15% rating.

The claimant received financial assistance with his medical expenses

through Arkansas Rehabilitation Services, (Tr. p. 36-37, 43).
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On cross-examination the claimant admitted he was still able to perform his

job after the January and February, 2009 incidents however, the workload was light.

(Tr. p. 50).  He also conceded that he remained symptomatic afer his 2005 surgery

and Dr. Shahim recommended a second surgery at L5-S1.  The claimant opted for

injections rather than surgery and stated his pain resolved before 2009, (Tr. p. 37,

45-48).

Jarvis Hammons testified there were four people moving the body on

January 31, 2009, and he remembers nothing unusual that day.

George Hammons testified the claimant did not complain about his back after

he returned to work following surgery in 2006.  The cot used to transport the bodies

holds up to 600 lbs. and rolls directly into the van.  Neither the claimant nor Jarvis

reported any problems transporting the body on January 31, 2009.  Mr. Hammons

did not realize the claimant was contending he was hurt on the job until March,

2009 when the claimant complained about a co-employee’s raise.  The claimant

stopped coming to work and told Mr. Hammons that he had applied for Social

Security.

MEDICAL EVIDENCE

In his deposition, neurosurgeon, Dr. Reza Shahim, explained the claimant’s

medical history, diagnosis, and surgeries.  Dr. Shahim began treating the claimant

in 2005 for instability at L4-5 and L5-S1.  Dr. Shahim opined that the claimant’s

major problem in 2005 was at the L4-5 level with left lower extremity pain.  Surgery

was performed in 2005, fusion at L4-5 and decompression at L5-S1 on the left,

(Depo. p. 4-5).

The claimant continued to experience back and left leg pain.  An MRI scan

on July 12, 2005, showed degenerative disc disease at L5-S1 with a possible

annular tear.  The claimant was still having pain in 2006.  Dr. Shahim conceded that
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it would be difficult to differentiate between pain at the L4-5 level as opposed to the

L5-S1 level, (Depo. p. 9).

By July, 2006, the claimant was complaining of bilateral leg pain, worse on

the left, which could have been caused by the L5-S1 stenosis, (Depo. p. 14-15).

Ultimately, Dr. Shahim related the claimant’s back and left leg pain to a recurrent

disc at L5-S1 and recommended surgery which the claimant declined (Depo. p. 12).

The claimant opted for conservative treatment with injections and physical therapy.

There is a gap in the medical records from 2006 to 2009.  The claimant told

Dr. Shahim he had been well until he lifted a body in January 2009 and had an

onset of back and right leg pain.  An April, 2009 MRI scan showed post-operative

changes at L4-5 and disc protrusion and degeneration at L5-S1 causing

impingement in the lateral recess.  Surgery was performed on June 9, 2009, at the

L5-S1 level.

Dr. Shahim testified there was no difference in the objective medical findings

between 2006 and 2009, (Depo. p. 21-22, 26).  It was, however, possible that the

claimant’s back healed between 2006 and 2009, since the claimant received no

medical treatment and was able to work, and trauma in 2009 aggravated the pre-

existing condition (Tr. p. 18-19, 22-24).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The evidence of record shows the claimant had pre-existing degenerative

disc disease and stenosis at L5-S1 with bilateral leg pain.  Dr. Shahim had

recommended surgery in 2006 which the claimant declined.  In 2009 the claimant

had difficulty moving a large cadaver and reported an injury to his uninsured

employer.  However, he was able to continue working until March, 2009.  The

claimant returned to Dr. Shahim who performed surgery at the same disc level,

L5-S1, and for the same problem, degeneration and stenosis, that Dr. Shahim had
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recommended surgery for three years earlier.  Dr. Shahim found no difference in

his medical findings between 2006 and 2009.

Where the primary injury is shown to have arisen out of and in the course of

the employment, the employer is responsible for every natural consequence that

flows from that injury.  Atkins Nursing Home v. Gray, 54 Ark. App. 125, 923 S.W.2d

897 (1996).  If, after the period of initial disability has subsided, the injury flares up

without an intervening cause and creates a second disability, it is a mere

recurrence, and the employer remains liable.  McDonald Equipment Company v.

Turner, 26 Ark. App. 264, 766 S.w.2d 936 (1989).  A recurrence is not a new injury

but simply another period of incapacitation resulting from a previous injury.  See

Atkins, supra.  This principle has been consistently applied in cases where a

second complication is found to be a natural and probable result of the first injury.

It is only where it is found that the second episode has resulted from an

independent intervening cause that liability will be affected.  Bearden Lumber

Company v. Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983).

Based on the fact there was no change in the claimant’s physical findings

between 2006 and 2009, I find the claimant’s need for treatment and resulting

disability is a recurrence of the claimant’s nonwork-related pre-existing

degenerative back condition.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer relationship existed
in January and February 2009, at which time the claimant was
earning sufficient wages to be entitled to a compensation rate
of $217.00, in the event this claim is found to be compensable.
The claimant has received Social Security Disability benefits
($1,000.00 per month) since November, 2009.  A lien has
been filed by the Department of Workforce Education with
Arkansas Rehabilitation Services.

2. The claimant has failed to prove by a preponderance of the
credible evidence that he sustained a compensable injury,
caused by a specific incident, arising out of and in the course
of his employment which produced physical bodily harm,
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supported by objective findings, requiring medical treatment or
producing disability, pursuant to Ark. Code Ann. §11-9-102.

3. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


