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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. F907966

JOHN GRAVES, EMPLOYEE CLAIMANT

FITZGERALD TRUCKING, LLC,
EMPLOYER                                               RESPONDENT

AMERICA INTERSTATE INSURANCE CO., 
INSURANCE CARRIER/TPA                                  RESPONDENT
                 

                  OPINION FILED OCTOBER 8, 2010

Hearing was held before Administrative Law Judge Chandra Hicks, 
in Conway, Faulkner County, Arkansas.

The claimant was represented by The Honorable Ted Thomas,
Attorney at Law, Conway, Arkansas.  

Respondents were represented by The Honorable Michael E. Ryburn,
Attorney at Law, Little Rock, Arkansas.

                    STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on September

13, 2010 in Conway, Arkansas.  A Prehearing Order was previously

entered in this case on May 24, 2010.  This Prehearing Order set

forth the stipulations offered by the parties, the issues to be

litigated, and their respective contentions.

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing,

and are hereby accepted:

     1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.
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           2.  The claimant was an employee.

     3.  The date of the incident was August 22, 2009.

4.  The claimant’s compensation rates are $494.00 and

$370.00.

5.  This claim has been controverted in its entirety.        

     By agreement of the parties, the issues to be litigated at 

the hearing were as follows:

     1.  Compensability of the claimant’s alleged leg and ankle

injury.

2.  Temporary total disability compensation from August 25,

2009, until a date yet to be determined. 

3. Whether the respondents are entitled to an offset for

Veterans’ Administration(VA) disability benefits received by the

claimant, pursuant to Ark. Code Ann. §11-9-411.  

    The claimant’s and respondents’ contentions are set out in

their responses to the Prehearing Questionnaire and are hereby

incorporated herein by reference.

The documentary evidence submitted in this case consists of

the hearing transcript of September 13, 2010 and the documents

contained therein.     

The following witness testified at the hearing: the claimant.

                            DISCUSSION

         The claimant had worked for the respondent-employer since 

January 2, 2008.  According to the claimant, on the day of the
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incident, he was working transferring wastewater from one tank to

another, on a well site.

     He gave the following explanation as to what happened on 

August 22, 2009:

Q. Describe for the Court what happened that led to your
injury.

Q(sic).  I was working on a location that had rough surface.
It was real rocky and I had finished drawing water out of one
tank and I was fixing to push it into the other tank so I had
to clear the four inch water hose.  In other words blow the
water in the hose back into the tank.  I hit the switch to
blow it into the tank and my foot was hung against one of the
jagged rocks sticking up and the water hose bucked with the
120 pounds of air pressure against the inside of my right leg.

Q. So there is a water tank that is on the ground --

A. Yes, sir.

Q. -- in a truck tank; is that correct?

A. There’s two water tanks on the ground and the truck tank.
I’m transferring water from one tank on the ground into my
truck and then into the second tank.

Q. And so you empty the hose so you don’t have to carry it
full of water?

A. I empty the hose to where there will not be any
wastewater drainage onto the ground, to keep from polluting
the environment.

Q. And you do that by air pressure?

A. Yes, sir, by evacuating the hose via 120 pounds air
pressure from my truck.

Q. And then you move the hose to the other hose and continue
the process?

A. Yes, sir.

Q. Except on this day?
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A. On this day because of the rough surface of the pad my
leg could not move whenever the hose bucked against it.  Well,
my foot couldn’t move but it hit the middle of my calf,
therefore re-injuring my right ankle.

     On cross examination, the claimant admitted that prior to 

going to work for Fitzgerald Trucking, he had problems with both of

his ankles due to something that happened to him while in the  

military.  He further admitted to previously having had surgery on

his right ankle, which he is now claiming was injured in August of

2009.

      The claimant stated that he had surgery on his right ankle in

February of 2008.  According to the claimant, they went in and

deepened the groove on the bone of his right ankle.  The peroneal

tendon is supposed to lay in, therefore they cut and stretched

tendons back over the peroneal tendon to hold it into place.  He

testified that he was last in the military in January of 2002.  

     According to the claimant, prior to his surgery, he did 

not began treatment for his ankle until around June of 2007.  At

that time, the claimant testified that the peroneal tendon was

slipping back and forth across the bone and it was causing a

painful clicking.  He agreed that this was occurring in both 

ankles.  

     He testified that he had not received any further treatment 

on his right ankle since completing the recovery period from the

surgery on his right ankle.  The claimant testified that he was

able to work for a year and a half afterwards (until the night of
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his injury).

    The claimant essentially testified that at the time of his

deposition, he was receiving $1,100.00 in VA disability payments

for his ankle.  He explained:

Q. And you told me in your deposition that that represented
a 60% disability through the VA?

A. Yes, sir.

Q. And that was because of your ankles, both ankles?

A. Both ankles, my stomach, my right wrist and both
shoulders.

Q. And then after this accident in August of 2009 the VA
accepted you as a hundred percent disabled?

A. Yes, sir, because they increased the rating on my ankles
and backdated that to the date of the injury.  And it’s called
individual unemployability.

Q. So, did you have to go through some kind of hearing
process or something to do that?

A. It was a medical board, yes, sir.

Q. And they accepted your disability that they are
responsible to pay you how much now?

A. I now receive $3,007.

Q. Per month?

A. Per month from the VA.

Q. Have they paid for your medical expenses associated with
these ankle injuries?

A. Yes, sir.

     The claimant admitted that he still needs surgery on his left

ankle.  He also admitted he has to lose a hundred pounds before
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they will do surgery on his left ankle.  According to the claimant,

he has put on a hundred pounds since the injury to his right ankle.

He agreed that no surgery is proposed for his right ankle.

However, the claimant testified that he continues to receive

treatment on his right ankle.  He testified that he received a

steroid shot in his right ankle on the 7th of September.  

     The claimant admitted that he draws Social Security Disability

benefits in the amount of $993.00 a month.  He testified that while

working as a truck driver, he made approximately $4,000.00 per

month, $4,200.00(sic) annually.  The claimant later testified that

he made $42,000.00 per year driving a truck.   

   He agreed that he sought treatment exclusively from the VA

doctors for treatment of his problems.  According to the claimant,

they had all the information on his ankle and the reconstruction

that he had previously.  The claimant agreed that during that same

period of time, he underwent a Chiari 1 malformation decompression.

He testified that this is a craniotomy, wherein they removed part

of the base of his skull and part of the C1 vertebra.  This surgery

was performed in October of 2009.  

     The claimant testified:

A. ... But it was not a life threatening -- it wasn’t an
operation that I had to have at that time but due to the fact
that I was unable to work anyway I had the decompression.

Q. And because of that decompression, do you have continuing
problems?

A. Yes, I have continuing headaches.  But I had headaches
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prior to.

Q. Are there certain medications that you have to take now
that would keep you from driving a truck?

A. Yes, they have increased my medication since then.  But
if I hadn’t had the ankle injury I would not have had the
decompression at the time because I could not afford to be off
work.

Q. And even before this incident at work you had what they
call chronic pain syndrome?

A. Yes, sir.

Q. And you were taking a lot of different kinds of
medications to try to control that pain?                    

A. I had been prescribed some narcotic medications that I
was not taking because I was working.

Q. Were you taking some medications though and working at
the same time?

A. I was taking all medications that were anti-
inflammatories and more or less over-the-counter medications.

      
     Upon being questioned as to whether he would be unable to 

work to work due to his other conditions, the claimant testified

that he would still be working with these conditions.

Specifically, the claimant further testified:

Q. Even after your Chiari surgery?

A. I would have put off the Chiari malformation surgery
because it was not a life threatening condition.

Q. You told me in your deposition now that you thought you
wouldn’t be able to work because of your other conditions.
Have you changed your position on that?

A. Now due to the fact that I have put on a hundred pounds
since my ankle injury the other conditions have started
becoming more prevalent.
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Q. And you told me that the surgery for the Chiari
malformation didn’t do you any good.

A. No, sir.

Q. And you’ve still got that problem?

A. It actually exacerbated the headache situation.

Q. And made it worse to the point where you couldn’t do
anything just because of that condition; is that right?

A. Yes, sir.  But the decision on my increase to 100%
individual unemployability was backdated prior to the date of
the Chiari surgery.

Q. And the VA has recognized that and they have accepted you
as a hundred percent disabled.

A. Yes, sir....

     He admitted that he saw Dr. Ruth Thomas, through the VA, as

she is a foot specialist.  The claimant agreed that she performed

the original surgery on his right ankle.  He admitted that this

surgery on his ankle was not work-related.  Instead, the claimant

testified that it was VA related.

    With respect to his ankle, the claimant admitted that during

his deposition testimony, he testified that Dr. Thomas advised that

his injury was an exacerbation of the previous injury.  He did not

recall having any accidents after the one at work, particularly an

incident (on February 2, 2010) wherein he twisted his ankle again

when he stepped on a rock.  However, the claimant explained that he

has some memory issues since his neurosurgery.  

    The claimant testified that after the surgery on his right

ankle, he was able to return to work after six weeks.  He testified
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that he completely recovered and was able work continuously 12

hours a day for the next year and a half, until his re-injury in

August.

     He admitted that he continues to receive medical treatment 

due to his Chiari malformation surgery, in the form of trigger

point injections.  He essentially testified that he last received

treatment for his right ankle on September 7, 2010.  According to

the claimant, during this visit, he received a steroid injection in

the surgical site.  The claimant agreed that no surgery or anything

is pending on his right ankle, because they cannot repair it.

Specifically, he testified:

Q. At what point in time did they inform you that they
couldn’t do anything for you and it’s as good as it’s going to
get?

A. During the last doctor’s appointment whenever they did
the steroid injection.

Q. And that was last month?

A. The beginning of this month, yes, sir.

Q. And what kind of treatment have you had for your right
ankle since I last saw you and this last appointment?  What
have they been doing?

A. I’ve had physical therapy and it’s not getting any
better.  And like I said, they had to give me a steroid
injection at the beginning of this month.

Q. Okay.

A. And I go back and see them in three months to see whether
it needs another injection or what.

Q. Now all this, you told me in the deposition you take a
lot of different kinds of medication.
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A. Yes, sir.

Q. Are you still doing that?

A. Yes, sir.

Q. Would you have to take that regardless of your right
ankle problem?

A. I’m pretty much going to have to take that the rest of my
life.

     On redirect examination, the claimant agreed that the VA 

gave him a 10% rating as a result of the first ankle surgery, and

they increased the rating to 20% as a result of his injury. 

     Upon examination by the Commission, the claimant testified 

that there were no witnesses to the August 22, 2009 event.

According to the claimant, he was the only person working at the

job site.  He further testified that he reported the incident to

his supervisor, Richard, on his way home from the job site because

he did not have service at the site.  The claimant admitted to

first seeking treatment for his ankle on the day of the incident.

     Regarding the condition of his ankle prior to his surgery, the

claimant testified that he had continuos pain, it was real loose

feeling in the ankle, and he could easily twist his ankle.

According to the claimant, he could step on a pebble and twist his

ankle.  He testified that after the surgery, his ankle was stable

and tight, but it would still swell slightly, occasionally after

standing up on it all night.  He denied receiving any treatment for

his ankle after the recovery period, which occurred six weeks after
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February of 2008.     

     The claimant testified that after the 2009 incident, he had

symptoms of extreme pain, increased swelling, and continuous pain.

   Upon questioning about the mechanics of the incident, the

claimant explained:

Q. You said -- going back to your incident, that something
struck the calf of your leg?

A. Yes, ma’am.  It was a --

Q. How did that impact your ankle?

A. It was a four-inch water hose full of water and I put 120
pounds of air pressure from my truck through the hose --

Q. Right.

A. -- and it caused it to buck severely and my right foot
was up against a rock unable to move and the hose hit the
inside of my leg knocking my leg to the side --

Q. Okay, against the rock.

A. Yes, ma’am.  And my foot was unable to move due to the
rock.

     On recross examination, the claimant testified:

Q. Mr. Graves, I don’t understand how you got a crush injury
from the way you described the accident.  You said --

A. That is how --

Q. -- the hose -- go ahead.

A. That is how Dr. Thomas stated the type of injury it was.

Q. Now, in the military the reason that you got these ankle
problems was running around with a backpack on and having to
be doing these marches and stuff; is that right?

A. Yes, sir.
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Q. So your weight was crushing down on your ankles.

A. Yes, sir.  I was continuously having to run over uneven
surfaces and all over different types of terrain.

Q. But this hose hit you in the calf of your leg; is that
right?

A. Yes, sir, and my ankle was unable to move.

Q. Okay.  So that would be more of a glancing blow type
injury, not a crush.

A. Dr. Thomas said it was a crush-type injury.

     Upon further questioning, the claimant testified:

Q. Concerning the incident itself, you are saying that the
pressure hose hit the calf of your leg causing your leg to --

A. Causing the leg to shift to the right.

Q. Right.  Did you sustain any injuries to the calf?

A. No, ma’am.

Q. How is it then that you had an impact that was with
sufficient enough force to cause you to crush your ankle and
not have any injuries to your calf?

A. Because my ankle was braced against a rock on the right
side, unable to move.

Q. So you didn’t have a bruise, you didn’t have swelling or
anything of the right calf?

A. Not that I noticed.  It was, mostly what I noticed was
the pain to my ankle.

Q. Okay.  Where on your calf did it hit?

A. It hit approximately right in here (indicating).

Q. And you didn’t have a bruise or anything there?

A. No, ma’am, not that I remember.

Q. But the force from the hose striking your leg is what
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caused your leg to impact the rock?

A. Yes, ma’am.  But at the time I was also wearing boots
that came up to about here.  Work boots.

Q. But the boots protected your ankle but it didn’t protect
your calf?

A. It protected my calf --

Q. But it didn’t protect your ankle, I mean.

A. -- from the impact but the injury was due to the movement
of my calf and my foot being unable to move.  Because the calf
shifted to the right but my foot was unable to move.

Q. You say your calf shifted to the right.

A. There was a displacement of the bones within my ankle.

Q. And you didn’t break a bone in your calf even though it
caused a shift in your calf and you didn’t have any bruises to
the calf but you shifted your ankle, is that what you’re
saying?

A. Yes, ma’am, it shifted the ankle to the right.  It
displaced the bones and they came back into position.

Q. So did it shift your calf to the right, as well?

     A. My calf moved, my foot was unable to move --

     The medical evidence shows that the claimant was seen by Dr.

Zsolt Sandor at the VA hospital on September 22, 2009 due to

complaints right lower leg swelling and pain.  The claimant 

reported the following History of Present Illness:

Mr. Graves is a 33yo WM injured his Right (sic) foot in August
and was seen at our ER on August 22.  He was asked to F/U with
PCP.  They ordered an MRI which was done on the 14th of Sept.
revealed “split tear of the peroneus brevis tendon at its
inframalleolar location.”  Today he came because he thinks
that the swelling is worse.    

Under the section of Review of the Systems, it reflects that the
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claimant has left lower leg (LLE) edema.  The musculoskeletal

section of this report did not reveal any swelling, joint

stiffness, or weakness.  However, it does demonstrate that the

claimant was positive for pain. 

     On September 25, 2009, Dr. Steven Rhodes wrote:
 

To Whom It May Concern,

I am the primary care physician for Mr. John Graves, a 33 year
veteran.

Mr. Graves has these findings on his right ankle MRI of
9/14/09:

1.  Marked scarring involving the peroneal synovial sheath at
the lateral malleolus and infra malleolar region with
tenosynovitis of the peroneal tendons and split tear of the
peroneus brevis tendon at its inframalleolar location.  2.
Intermediate fibrous tissue involving the anterolateral aspect
of the ankle suggesting chronic scarring in the right clinical
setting this may present with impingement symptoms. 3.
Thickening of the anterior-posterior tibiofibular and
talofibular ligaments likely due to chronic scar/tear.

Due to this severe ankle problem he is not able to ambulate
without great pain and is usually wheelchair confined.  He is
totally disabled from his usual occupation of truck driving or
any other job.  He will be evaluated next by our VA foot and
ankle orthopedic surgeon on October 8, 2009.  I do not expect
him to return to any work for several months.         

     On October 8, 2009, the claimant again sought treatment from

the VA hospital.  At this time, he saw Dr. Ruth Thomas.  She wrote:

HISTORY: The patient was injured at work right lower 
     extremity August 22 when a hose with high air pressure hit 
     the inside of his leg striking his foot against a rock and  
     causing the foot to turn.  This occurred at work.  He was 
     seen at the emergency room August 22 here at the Little Rock

VA.  He is still wearing a 3D boot and having significant pain
and discomfort in his right lower extremity.  He has been
unable to return to work.  This patient underwent a repair of
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subluxating peroneal tendon, right ankle 02/21/08.  The scar
is well healed and he has no real tenderness specifically over
the areas of the scar.  Instead his complaints are very
diffuse around the entirety of the ankle especially from the
medial malleolus across the anterior ankle and including the
area of the lateral malleolus.  When asked to dorsiflex his
ankle he develops a clonus-type movement if he attempts to
move it.  Same with attempted active plantar flexion.  He
resists my attempt to move the hindfoot and to inversion and
eversion.  In fact, I am only able to passively get about 30
degrees of ankle range of motion before he involuntarily stops
it.  He is noted to have significant swelling of the right
lower extremity.  The leg is warm and there is no
discoloration of the extremity.

He describes some numbness in his toes, but overall his
sensation remains intact.

X-rays performed on 08/22/2009 show no fractures or
discolorations.  He has not had repeat x-rays but he did have
an MRI, which was completed on 09/14/2009.  The MRI study
shows evidence of a tear of the peroneus brevis from behind
the fibula to the retrofibular groove.  It shows thickening of
the superior peroneal retinaculum and the tib fib ligament.
All of this would be consistent with his previous surgery.  I
do not believe that it represents a new injury.

Instead, I think this is the result of a crush injury.  I
think he has more signs of reflux sympathetic dystrophy than
does problems specifically with the peroneal tendon.  I think
he needs to be treated by therapy for an early RSD wit a
strong home program and modalities as indicated.  I have put
in the request to day.

IMPRESSION AND PLAN: My plan will be to check him back in
three weeks to see how he is doing.

     Dr. Karen Seale saw the claimant for follow-up treatment at

the VA hospital on November 17, 2009.  She noted that on physical

exam that there was no swelling over the right lower extremity.

Dr. Seale further noted that there was no skin disclouration(sic),

redness, edema or trophic changes.  She stated that there were no

findings to suggest Reflex Sympathetic Dystrophy.
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     On December 29, 2009, the claimant saw Dr. Vinayak Sathe due

to minimal pain of the right ankle.  At that time, Dr. Sathe

reported that there were clinical evidence of reflex sympathetic

dystrophy.  However, Dr. Sathe’s clinical impression was

“Recovering from blunt trauma to the right foot and ankle,

possibility of reflex sympathetic dystrophy.”    

     The claimant saw Dr. Thomas again on March 4, 2010.  She 

wrote the following: 

HISTORY: Mr. Graves underwent Brostrom lateral ligament
reconstruction right ankle February 2009. He followed the
usual postoperative course until he was reinjured in August
2009 when a water hose hit him sideways with 120 pounds of
pressure.  He has essentially been protected for almost 3.5
months in a 3D boot walker, and he still has significant pain.
He showed me that he has limited inversion of the ankle which
is consistent with the Brostrom and in my mind means that
mechanically the Brostrom has held up.  When asked for the
point of maximum pain he actually pointed to an area 2 cm
above the tip of the lateral melleoulus, but he is also having
pain medially around the deltoid and the medial malleolus.  X-
rays show no pathology.  Range of motion is certainly limited
in inversion although he does have eversion.  He also has
normal dorsiflexion and plantar flexion of the right ankle.

ASSESSMENT: Reinjury right ankle, chronic pain.

RECOMMENDATIONS: Physical therapy twice a week for ankle rehab
program combined with modalities as indicated to reduce pain.
We will check him back in one month to see how he has
progressed.  

     The claimant underwent a physical therapy consultation on 

March 22, 2010.  It states, in pertinent part:

S: Ankle surgery right feb ‘08 and reinjured August ‘09.  Pt
reports he was working pulling waste water off gas wells and
using 120# of air pressure and it hit calf and foot planted
and top of leg moved.  twisted ankle.....
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    On February 5, 2010, the claimant complained to VA medical

personnel of ankle swelling and pain.  At that time, he reported

that some three days ago, he stepped on a rock and since that time,

his ankle had been swollen and painful.  

                           ADJUDICATION  

   "Compensable injury" means an accidental injury causing

physical harm to the body, arising out of and in the course of

employment and which requires medical services or results in

disability or death.  

     Ark. Code Ann. § 11-9-102(4)(A)(i).  A compensable injury 

must be established by medical evidence supported by objective

findings.  Ark. Code Ann. §11-9-102(4)(D). The claimant must prove

by a preponderance of the evidence that he or she sustained a

compensable injury.  Ark. Code Ann. § 11-9-102(4)(E)(i).         

     Preponderance of the evidence means the evidence having 

greater weight or convincing force.  Smith v. Magnet Cove Barium

Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

     The instant claimant contends that he sustained a compensable

injury to his right ankle on August 22, 2009.

     However, after reviewing the evidence in this case 

impartially, without giving the benefit of the doubt to either

party, I find that the claimant did not prove by the greater weight

of the evidence that he sustained a compensable injury to his right

ankle on August 22, 2009.      

    Here, the claimant, age 35, had worked for the respondent-
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employer since January 2, 2008, as a truck driver.  Prior to going

to work for Fitzgerald Trucking, he experienced problems with both

his ankles, as a result of a VA related-injury while in the

military.  Specifically, the claimant’s testimony demonstrates that

he previously sustained “a crush-type injury to his ankles.”   

      He underwent surgery to his right ankle with Dr. Thomas, in

February of 2008.  The claimant testified that he returned to work

after a six-week recovery period.  However, during the hearing, the

claimant admitted that he continued to experience occasional

swelling with his right ankle prior to the August 22, 2009, event.

According to the claimant, he needs surgery on his left ankle,

which is not work-related(VA-related), but has been unable to

undergo surgery because he has gained a 100 pounds as a result of

his work-related right ankle injury.    

     The claimant essentially testified that on August 22, 2009,

he re-injured his right ankle, when a four-inch water hose bucked,

with 120 pounds of air pressure against the inside of his right

leg, causing his right ankle to lodge against a rock.  There were

no witnesses to this incident.  However, his testimony demonstrates

that he promptly called his supervisor to report the incident.   

     Although the claimant’s testimony demonstrates that he 

sought treatment from the emergency room of the VA hospital on the

day of the incident, and this is corroborated by other medical

reports, said report has not been made a part of the record.  
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     Nonetheless, the record demonstrates that the claimant was 

seen at the VA hospital on September 22, 2010, under the care of

Dr. Zsolt Sandor.  At this time, the claimant’s chief complaint was

of right lower leg swelling and pain.  Examination of the “lower

left extremity” revealed edema.  I find it noteworthy that there

was no edema or trauma-type injury noted of the right lower

extremity.  Moreover, the musculoskeletal section of this report

does not demonstrate any swelling, joint stiffness or weakness,

only “pain” was noted.  In this report, Dr. Sandor opined that an

MRI was done on September 14th, which revealed “split tear of the

peroneous brevis tendon at its inframalleolar location.”   

     On October 8, 2009, the claimant return to the VA hospital 

for an orthopedic evaluation, which was performed by Dr. Thomas.

At that time, she opined that the MRI study of September 14, 2009

demonstrated evidence of “a tear of the peroneus brevis from behind

the fibula to the retrofibular groove.  She further opined that it

showed thickening of the superior peroneal retinaculum and the tib

fib ligament.”   Dr. Thomas also specifically opined “All of this

would be consistent with his previous surgery.  I do not believe

that it represents a new injury.  Instead, I think this is a crush

injury.  I think he has more signs of reflux sympathetic

dystrophy(RSD) than he does problems specifically with the peroneal

tendon.” Physical examination revealed that the claimant had

significant swelling of the right lower leg.  As a result, Dr.
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Thomas recommended physical therapy treatment for the RSD, with a

strong home program and modalities as indicated.

    On December 29, 2009, Dr. Sathe’ clinical impression was

“Recovering from blunt trauma to the right foot and ankle,

possibility of reflex sympathetic dystrophy.”      

      The claimant testified and the medical evidence demonstrates

that he did in fact undergo physical therapy treatment. In

addition, his  testimony demonstrates that on September 7, 2010, he

received a steroid shot in the area of “the surgical site.”      

      I recognize that a work-related aggravation of a pre-existing

condition can constitute a compensable injury.  However, the 

greater weight of the credible evidence (particularly, the MRI

September 14, 2009) shows that although the claimant had not sought

any medical treatment for his right ankle after the recovery period

for his February 2008 surgery, he was experiencing significant and

widespread changes/problems that were consistent with his previous

surgery and possible RSD related symptoms, which existed prior to

the August 22, 2009 event.

     In addition, I am not persuaded that it is likely or probable

that Dr. Thomas’ clinical impression (crush-type injury) of the

claimant’s right ankle condition is consistent with his account of

the incident.  Nor did she opine that the claimant’s crush-type

injury resulted from the August 2009 event.  

   Therefore, considering Dr. Thomas’ opinion (particularly,
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wherein she stated that this is “not a new injury”), the fact that

Dr. Thomas did not opine that the claimant’s crush injury 

resulted from the work-incident, that the claimant’s account of the

incident is not consistent with Dr. Thomas’ clinical impression,

that the MRI abnormalities are consistent with his previous

surgery, the claimant possibly suffered from pre-existing RSD, that

the claimant previously suffered swelling of the ankle, and because

swelling of the right ankle was not noted until almost some

seven(7)weeks after the event, I find that the claimant has failed

to prove that the abnormalities on the MRI of September 14, 2009,

and the swelling of the right ankle noted by Dr. Thomas on October

8, 2009, were caused by to the August 22, 2009 event.

     In sum, the instant claimant did not prove that he sustained

an accidental injury causing internal or external harm to his right

ankle.  The claimant did not prove that he sustained an accidental

injury to his right ankle which arose out of and in the course of

his employment.  The claimant did not establish a compensable

injury to his right ankle by medical evidence supported by

objective findings.                    

     This claim is hereby respectfully denied and dismissed in its

entirety.  All other issues in this matter are hereby rendered moot

and have therefore not been addressed herein this Opinion.

            FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following
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findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has  
    jurisdiction of the within claim.         

2.  The employee-employer-insurance carrier relationship
    existed at all other relevant times, including     
    August 22, 2009. 

         
3.  The claimant’s compensation rate for temporary total

         disability is $494.00, and for permanent partial        
         disability his compensation rate is $370.00.

4.  This claim has been controverted in its entirety.

5.  The claimant has failed to prove by a preponderance
    of the evidence that he sustained a compensable    
    leg/ankle injury, arising out of and in the course 
    of his employment with the respondent-employer on

         August 22, 2009.   
   
                         ORDER 

     For the reasons discussed herein this Opinion, this claim must

be, and hereby is, respectfully denied.                     

     IT IS SO ORDERED.

__________________________
CHANDRA HICKS
Administrative Law Judge
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