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Hearing before Administrative Law Judge Elizabeth W. Hogan on March 12, 2010,
in Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Kenneth A. Olsen, Attorney at Law, Bryant, Arkansas,
and Mr. Charles P. Allen, Attorney at Law, West Helena, Arkansas.

Respondents represented by Mr. John P. Talbot, Attorney at Law, Pine Bluff,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional temporary total disability benefits, additional medical treatment and

payment of expenses (including mileage); late payment penalties, interest and

attorney’s fees.

At issue is the duration of the healing period as defined by Ark. Code Ann.

§11-9-102(12), §11-9-519; the reasonable necessity of the medical expenses

pursuant to Ark. Code Ann. §11-9-508; and the constitutionality of late payment

penalties under Ark. Code Ann. §11-9-802.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant on the issue of additional medical treatment.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on April

26, 2001, at which time the claimant sustained compensable injuries (shoulder, arm,
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back, neck, head) at a compensation rate of $410.00.  Medical expenses and

temporary total disability benefits have been accepted.

This claim has been the subject of previous hearings with opinions entered

August 15, 2003, by Judge Curdie (awarding medical treatment with Dr. Bosch and

indefinite temporary total disability benefits); December 13, 2006, by Judge Hogan

(awarding medical treatment with Dr. Fowler and temporary total disability benefits

from January 28, 2004, to a date yet to be determined); June 28, 2007, by the Full

Commission (affirming the December 13, 2006, Administrative Law Judge decision);

and May 21, 2008, by the Court of Appeals (affirming the Full Commission’s June

28, 2007, decision).

The claimant seeks payment of mileage expenses dating back to 2006.  He

also seeks payment of temporary total disability benefits from September, 2009, to

a date yet to be determined, and medical treatment with Dr. Chacko at UAMS.  The

claimant contends benefits were untimely paid and he is due a 20% penalty,

interest and attorney’s fees on temporary total disability benefits awarded since the

Court of Appeals decision on May 21, 2008.

The respondents contend the penalty is unconstitutional.  The mandatory

penalty is not reasonable in relation to the harm sustained by the claimant.  They

also seek an independent medical examination of the claimant pursuant to Ark.

Code Ann. §11-9-511.

The following were submitted without objection and comprise the evidence

of record:  the parties’ Prehearing Questionnaire responses and exhibits contained

in the transcript, along with the depositions of Dr. Joseph Chacko (taken March 5,

2010) and Dr. John Dornhoffer (taken November 17, 2009).  The respondents filed

a post-hearing brief.
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The claimant was the only witness to testify at the hearing.  He was in a great

deal of discomfort throughout the hearing and had to take a break in the

proceedings.  He winced, frowned, bowed his head, and held his head in his hands.

He asked that questions be repeated and turned his head in the direction of the

questioner.

The claimant, age 53 (D.O.B. June 9, 1957), sustained injures to his head

and upper torso on April 26, 2001, when the bucket of a front end loader dropped

unexpectedly and he was thrown into the steering column.  His medical treatment

is summarized in the previous opinions but essentially the claimant suffered sinus

trouble, hearing loss, headaches, dizziness and blurred vision.  Dr. Fowler

performed two surgeries in 2005 to correct nasal and sinus ventilation, correct scar

tissue, and to insert tubes in the claimant’s ears.  The claimant‘s vision problems

have been treated by Dr. Chacko.  The claimant has also been treated by ear, nose

and throat (ENT) specialist, Dr. Bosch and Dr. Dornhoffer, and by neurologists.

Presently, the claimant remains symptomatic with vision loss, impaired

hearing, and migraine headaches (Tr. p. 20-22).  He is no longer able to drive,

operate heavy machinery or farm (Tr. p. 20-21, 25-26, 35).  He has not been

released by his physicians (Tr. p. 19-20).  The claimant is also being treated for

post-traumatic stress disorder (Tr. p. 23, 30, 38).  Medicare is paying for the

claimant’s treatment and the claimant has co-pays and mileage expenses as out-of-

pocket costs (Tr. p. 23-25. 30-31).

Since the last hearing and award of benefits, the claimant received a lump

sum of $2,000.00 in July and received temporary total disability benefits through

August, 2009 (Tr. p. 19).

The claimant was referred to his family physician, Dr. Scott Hall, in 2004 by

Dr. Bosch and by Dr. Fowler (see p. 2, 3 and 5 of the December 13, 2006, opinion
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and p. 37 of the 2010 transcript).  Dr. Voss also referred the claimant to his family

practitioner (Tr. p. 24).  Dr. Hall is writing the claimant’s prescriptions for pain

medication (Tr. p. 22, 23, 24).  The specialists have not discovered the source of

the claimant’s pain. 

On cross-examination, counsel pointed out the claimant’s symptoms have

not improved in several years (Tr. p. 35-38).

MILEAGE EXPENSES

At the last hearing, the claimant lived with his daughter in Oneida (Phillips

County).  At some point he moved to Perryville (Perry County) with his wife but

continued to drive to Helena (Phillips County) to obtain prescriptions from his family

physician, Dr. Scott Hall.

Attorney Talbot argues that although AIG paid expenses related to Dr. Hall’s

treatment in the past, once the clamant came under the care of Dr. Dornhoffer in

December, 2005, the claimant should hot have returned to Dr. Hall because he was

no longer in the “linear chain of referral” (Tr. p. 11).

There is no statutory or case law requirement that authorized physicians

must be utilized in any particular order or “linear chain.”  The claimant has been

seeing numerous physicians specializing in different disciplines for injuries to

multiple areas of the body.  No less than three different physicians have referred

the claimant to his family physician.  And it is not uncommon for a general

practitioner to write prescriptions for chronic conditions once treatment with a

specialist has concluded.  However, I note Dr. Chacko and Dr. Dornhoffer have not

prescribed any medication for the claimant.

When the claimant notified AIG of his change of address, they should have

sent him a letter assigning a new general practitioner closer to home and forwarded
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his medical records there or notify him they were no longer authorizing Dr. Hall.

This is the only way to avoid confusion.

Dr. Hall’s records are handwritten and difficult to read, but it does appear that

he conducted ENT examinations (February 3, 2004, February 17, 2006, March 27,

2006, May 22, 2006, March 2, 2007, and March 9, 2007); prescribed medication for

migraines (April 6, 2007, May 11, 2007, July 5, 2007, October 2, 2009); sinusitis

(July 5, 2006, August 3, 2007, December 1, 2008, March 28, 2008, April 11, 2008,

and December 26, 2008); and anxiety (January 31, 2007).  Therefore, these

expenses appear to be related to the compensable injuries.

Dr. Hall also prescribed medication for disc disease (October 10, 2005, July

5, 2006) and arthritis (July 5, 2006, July 20, 2006).  The claimant reported

backaches after moving furniture (February 3, 2004) and slipping in water (April 6,

2007).  Respondents have not argued that these back injuries are independent

intervening causes breaking the chain of liability, however, these visits do not

appear to be related to the compensable injury.

INDEPENDENT MEDICAL EVALUATION

Prior to the hearing, the respondents requested the Commission appoint an

independent medical examiner (IME) to evaluate the claimant’s back in their letter

of May 21, 2009.  An IME is discretionary with the Commission and in view of the

number of physicians already involved in this case, I find no need to add to the list.

It is more troubling that the claimant has not been referred to a psychiatrist.

MEDICAL EVIDENCE

In his deposition, neuro opthalmologist Dr. Chacko, explained that he began

treating the claimant in February 2006 by referral from Dr. Nicola Kim after a normal

eye exam on January 3, 2006 (Depo. p. 8-10, 18).
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Dr. Chacko explained that the claimant has suffered no structural or organic

damage to the eye.  There is no optic nerve damage, no brain tumors and no

damage to the eyeball (Dep. p. 10-12).  His peripheral vision in the left eye is

constricted (Depo. p. 13) but this could be caused by psychological factors or a

closed head injury, (Depo. p. 14-17, 20, 22, 28, 33, 37-40).  The MRI of the brain

was normal (Depo. p. 33-35).  However, Dr. Chacko did feel the claimant’s

symptoms (chronic headache, and right sided pain) were consistent with the type

of injury he sustained (Depo. p. 32).

Dr. Chacko has never taken the claimant off work or restricted him from

driving as long as the claimant felt safe (Depo. p. 27-28).  Dr. Chacko opined the

claimant’s condition stabilized on April 9, 2007 (Depo. p. 24, 26, 35-36, 38).  The

medication prescribed to the claimant, amitriptyline or Elavil, was designed to help

with sleep disturbance, pain, depression and anxiety.  He has not been referred to

a psychiatrist.  The claimant complied with the doctor’s request to stop smoking

(Depo. p. 22-23).

Dr. Chacko stated that the claimant’s need for glasses was unrelated to the

head trauma (Depo. p. 19-20).  Dr. Chacko treated the claimant with occupational

therapy which the claimant had difficulty completing due to pain (Depo. p. 31-32).

Except for Elavil, Dr. Chacko doesn’t seem to have any other treatment to offer the

claimant.

Dr. Dornhoffer is an ENT specializing in otology (the ear).  He first saw the

claimant on December 12, 2005, by referral from Dr. Fowler.  The claimant

complained of hearing loss and balance disturbance.  Dr. Vural had ruled out the

facial fractures as the cause of any pain or balance problems.  A CT and MRI scan

of the brain was normal except for signs of sinusitis.  The claimant underwent a

posturography test with inconsistent results (Depo. p. 10-12, 19-21, 27, 40-44, 52).
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The claimant showed some evidence of an inner ear problem but he also

demonstrated a “lateral sway” suggesting exaggeration of his symptoms.  Dr.

Dornhoffer performed an ENG test for vertigo after the claimant’s ear tubes were

removed and repeated the test with normal results (Depo. p. 17-26).  A negative

test, however, could still mean the claimant had centrally mediated vertigo from a

closed head injury or post concussion syndrome.

Dr. Dornhoffer recommended vestibular rehabilitation to help with balance

problems but the claimant missed some sessions due to travel issues.  Dr.

Dornhoffer stated the claimant’s hearing loss in the left ear was too severe to

respond to a hearing aid and a cochlear implant would be needed (Depo. p. 32-33,

35, 45-47).  He opined the healing period for a closed head injury was one year

(Depo. p. 26-27, 29, 30-32).  Dr. Dornhoffer has not prescribed any medication for

the claimant (Depo. p. 26).  He offered to repeat the vestibular rehabilitation

program but the claimant didn’t return (Depo. p. 25, 47).

In his deposition from the last hearing, Dr. Fowler testified the healing period

would end six months after the claimant’s July 2005 nasal/sinus surgery unless

additional testing at UAMS proved abnormal.

Apparently, AIG made no effort to confirm the end of the healing period with

any of the physicians simply by sending a Form AR-3, “Physician’s Report” to be

completed.

PENALTIES

The respondents concede the award from the last hearing was not paid

within 15 days of the Court’s mandate (Tr. p. 15-16).  Attorney Talbot argues the

Commission should have the discretion to set varying amounts of the penalty

according to the egregiousness of the delay rather than a flat 20% rate.
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The respondents are reminded that the workers’ compensation system is

designed to pay the employee benefits set by the legislature in lieu of a jury verdict.

The penalty statute is presumed constitutional.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The medical providers have opined the claimant is suffering from hearing

loss which may require a hearing aid for the right ear and a cochlear implant for the

left ear.  The claimant’s complaints of pain, loss of peripheral vision, dizziness and

headaches have been evaluated with inconsistent results.  These symptoms

emanate from either psychological overlay or a closed head injury.  Without a

psychiatric evaluation and given the complexities of a closed head injury, the

physicians have been unable to determine the source of the claimant’s pain

although they do agree his symptoms are consistent with his injury.  The healing

period for the claimant’s eye problems stabilized in 2007; the sinus surgery

stabilized in 2006; the closed head injury stabilized in 2002.  In the last hearing, the

claimant was awarded temporary total disability benefits from 2004 to a date yet to

be determined.  That award is now res judicata.  But by putting those benefits in

jeopardy a second time, the respondents owe double attorney’s fees.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the relationship of employer-employee-
carrier existed among the parties on April 26, 2001, at which
time the claimant sustained compensable injuries to the head,
arm, shoulder, back and neck at a compensation rate of
$410.00.  Medical expenses and temporary total disability
benefits have been paid.

2. The respondents are directed to pay temporary total disability
benefits from January 28, 2004, to December 13, 2006, based
on the last award of benefits.

3. The respondents are directed to pay medical expenses
(including mileage) within thirty days of receipt pursuant to
Rule 30.  Dr. Scott Hall is an authorized physician whose
treatment for sinusitis and headaches was related to the
compensable injuries.  The respondents should advise the
claimant if he is to return to Dr. Chacko for prescription Elavil
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or if they are designating a local general practitioner to
assume his care.  Other than medication, it appears Dr.
Chacko has no other treatment to offer the claimant to improve
his condition.  Treatment for pain is a reasonably necessary
medical expense.

4. If Dr. Dornhoffer prescribes surgery, the claimant may re-enter
a healing period for treatment of his hearing loss.  But
repeating the vestibular rehabilitation program would be
unreasonable and unnecessary given the complexities of a
closed head injury.

5. The respondents owe a 20% late payment penalty on the last
award.  All statutes are presumed constitutional.

6. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with Ark. Code Ann. §11-9-715, §11-9-801, and
WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

7. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995), Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999), and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).
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IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN                             
Administrative Law Judge                           


