
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F811408

CYNTHIA GRADY, WIDOW OF DENNIS J. GRADY, JR.
AND JEREMY GRADY, SURVIVING MINOR SON OF
DENNIS J. GRADY, JR. (DECEASED), CLAIMANTS

ESTATE OF CARLIE SMITH, NOAH GRADY,
PORCHIE GRADY, D/B/A BUNKER HILL
GOLF COURSE RESPONDENT EMPLOYERS
(UNINSURED)

ORDER AND OPINION FILED JULY 28, 2010

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimants represented by the HONORABLE MICHAEL J. HAMBY and the
HONORABLE JOHN D. YOUNG, Attorneys at Law, Greenwood, Arkansas.

Respondent No. 1, Estate of Carlie Smith represented by the HONORABLE JIM L.
JULIAN, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2, Noah Grady appeared unrepresented.

Respondent No. 3,  Porchie Grady appeared unrepresented.

STATEMENT OF THE CASE

This claim came on for a final hearing on May 18, 2010, in Little Rock, Arkansas. 

A prehearing conference was held and a prehearing order was filed on April 1, 2010. 

The prehearing order was introduced into evidence as Commission Exhibit No. 1 and

admitted without objection.

The only stipulation was that there was a May 9, 2007, fatality.

The decedent’s estate contends that the decedent was an employee of Bunker

Hill Golf Course and suffered a compensable fatality on May 9, 2007.  All other issues

are reserved.

There are three separate respondents in this matter, Carlie Smith (Respondent
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No. 1), Noah Grady (Respondent No. 2) and Porchie Grady (Respondent No. 3), and all

are uninsured.

Respondent No. 1 (Carlie Smith) contends that he was not an employer. 

Respondent No. 1 contends that he merely owned the property on which the Bunker Hill

Golf Course was situated; however, the property was leased to Noah and Porchie

Grady.  Respondent No. 1 contends he had no interest in the limited liability corporation

and should be dismissed from this cause of action.  Respondent No. 1 contends it is his

understanding that the claimant was an independent contractor and had entered into an

agreement of such; however, he further contends he has no responsibility for any

actions associated with this claim.

Respondent No. 2 (Noah Grady) contends that the Bunker Hill Golf Course,

Limited Liability Corporation, is his and that he solely was operating the golf course on

May 9, 2007.  Respondent No. 2 contends that the decedent was an independent

contractor and had entered into an agreement for such and was not an employee of

Bunker Hill Golf Course.  Respondent No. 2 contends that Bunker Hill Golf Course had

no employees at the time of the May 9, 2007, incident.  Respondent No. 2 contends

that even if the claimant was found to be an employee of Bunker Hill Golf Course at the

time of his injury, he was not providing employment services for the employer. 

Respondent No. 2 contends the claimant was involved in an activity on property not

even associated with Bunker Hill Golf Course.  Respondent No. 2 requested that the

claim be dismissed.

Respondent No. 3 (Porchie Grady) requests he be dismissed from the claim. 

Respondent No. 3 contends that he left Bunker Hill Golf Course, LLC, in December
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2006, because of health reasons.  Respondent No. 3 contends he was not involved in

the employment or the management of Bunker Hill Golf Course after December 2006.

ISSUES TO BE LITIGATED

1.  Jurisdiction of the Arkansas Workers’ Compensation Commission.

2.  Whether the claimant in this matter was an employee or an independent

contractor.

3.  If the claimant was an employee, whether his injury was compensable.

4.  Whether the estate of Carlie Smith, Respondent No. 1, should be dismissed

from the claim and whether Porchie Grady, Respondent No. 3, should be dismissed

from the claim.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, including the transcript from the

August 4, 2009, hearing and the exhibits introduced at that time, as well as the

subsequent motions to dismiss filed by Carlie Smith and Porchie Grady, and having had

an opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a May 9, 2007, fatality.

2.  The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.
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3.  The decedent’s estate has proven by a preponderance of the evidence that

the decedent was an employee and not an independent contractor.

4.  The preponderance of the evidence provides that the estate of Carlie Smith,

Respondent No. 1, should be dismissed from this claim.

5.  The preponderance of the evidence provides that the principals in the Bunker

Hill Golf Course, LLC, were Noah Grady (Respondent No. 2) and Porchie Grady

(Respondent No. 3) and the Bunker Hill Golf Course, LLC, is the employer in this

matter.

6.  The respondent employers are uninsured.

7.  The decedent’s estate has proven by a preponderance of the evidence that

the decedent was performing employment services at the time of his compensable fatal

injury.

8.  Respondents Nos. 2 and 3 are responsible for the costs for reporting the

claim.  Arkansas Workers’ Compensation Commission Rule 099.20.

DISCUSSION

This case is brought as the result of a fatal accident of Dennis J. Grady, Jr., on

May 9, 2007.  Mr. Grady was riding a tractor with a bush hog and the tractor flipped

over crushing him.  The fatal injury occurred on property known as the Bunker Hill Golf

Course with adjacent lots leased to Noah and Porchie Grady from the late Carlie Smith. 

The respondents in this matter are uninsured.  The issues to be decided are whether

the Arkansas Workers’ Compensation Commission has jurisdiction of this matter and

whether the decedent was an employee of the Bunker Hill Golf Course or whether he

was an independent contractor.  If the decedent was an employee, the question is
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whether he sustained a compensable injury at a time when he was performing

employment services.  Further, the estate of Carlie Smith (Respondent No. 1) asks to

be dismissed from this matter and Porchie Grady (Respondent No. 3) asks to be

dismissed from this matter.

This matter was set for a hearing on August 4, 2009, but there were some

related criminal charges being pursued; therefore, the hearing was started and then

continued until the related matters were addressed.

ADJUDICATION

An analysis of the possible employees must be made to determine if the

Workers’ Compensation Commission has jurisdiction.  In order to be subject to the

Arkansas Workers’ Compensation Act, an employer must carry on an employment in

which three or more employees are regularly employed in the course of business.  See,

Ark. Code Ann. §11-9-102(11) (Repl. 2007); Stone v. Patel, 26 Ark. App. 54, 759

S.W.2d 579 (1988).

Mr. Noah Grady has testified that he alone was running the Bunker Hill Golf

Course, LLC, in 2007; therefore, he would be considered an employee.  The testimony

and documents presented provide that the late Carlie Smith was not a part of the

Bunker Hill Golf Course, LLC.  Mr. Smith’s involvement was merely owning the land

where the golf course was built, along with some adjoining lots, and he leased the land

to Noah Grady and Porchie Grady.  Testimony provided that the late Carlie Smith had

no involvement in the management of the golf course or in the employment at the golf

course.  I find that the late Mr. Carlie Smith, Respondent No. 1, was not an employer in
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the Bunker Hill Golf Course nor was he an employee and I find that he is dismissed

from this claim.

Mr. Porchie Grady, Respondent No. 3, was a principal in the Bunker Hill Golf

Course, LLC, and was actively involved in the golf course until December 2006.  Mr.

Porchie Grady’s health problems caused him to remove himself from the day-to-day

activities with the business in December 2006.  The testimony of the parties provided

that Mr. Porchie Grady was no longer involved in the business after December 2006;

however, no legal action was taken to remove himself from the Bunker Hill Golf Course,

LLC.  After considering the credible evidence, I find that Porchie Grady was no longer

an employee in the Bunker Hill Golf Course in 2007, although he remained a principal

in the corporation and an employer in the Bunker Hill Golf Course, LLC.

Mr. Noah Grady testified that he was a principal in the Bunker Hill Golf Course,

LLC, and continued operating the golf course during part of 2007.  Mr. Noah Grady

testified that the business was not profitable and attempts were made to cut costs.  Mr.

Noah Grady did not continue the workers’ compensation insurance in 2007 and

attempted to eliminate all statutory employees.  Mr. Noah Grady testified that all

persons that continued working for the golf course were independent contractors and all

workers were advised of this arrangement.  Mr. Noah Grady testified that his mother-in-

law worked some in the office but received no pay.  He further testified that the late

Dennis Grady, Jr., was an independent contractor and that Anthony Perry was also an

independent contractor working for Dennis Grady, Jr.  Mr. Noah Grady further testified

that the late Dennis Grady, Jr., allowed his son, Aaron Grady, to work some part-time

and also Cynthia Grady, Dennis Grady, Jr.’s, wife worked some part-time.  Another
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gentleman, Jose Garcia, mowed some at the course because he had run a golf cart in

the lake and was working to repay that.  No money was paid to Jose.

The testimony of the parties indicated that Dennis Grady, Jr., and Anthony Perry

did work on a regular basis at the golf course.  Aaron and Cynthia Grady were more

sporadically working, as was Jose Garcia.  Mr. Noah Grady has characterized the late

Dennis Grady, Jr., and Anthony Perry as independent contractors while the decedent’s

estate contends that the decedent was an employee of the Bunker Hill Country Club

and not an independent contractor.

“Independent contractor” commonly relates to whether an employer can be

considered a “statutory employer” for purposes of workers’ compensation coverage. 

See, Franklin v. Ark. Kraft, Inc., 12 Ark. App. 66, 670 S.W.2d 815 (1984).  The Court of

Appeals in Riddell Flying Service v. Callahan, 90 Ark. App. 388, 206 S.W.3d 284

(2005), set out numerous factors that may be considered in determining whether an

injured person is an employee or an independent contractor for coverage purposes. 

Included in these factors are:

(1) the right to control the means and method by
which the work is done;

(2) the right to terminate the employment without
liability;

(3) the method of payment, whether by time, job,
piece or other unit of measurement;

(4) the furnishing, or the obligation to furnish, the
necessary tools, equipment, and materials;

(5) whether the person employed is engaged in a
distinct occupation or business;
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(6) the skill required in a particular occupation;

(7) whether the employer is in business;

(8) whether the work is an integral part of the regular
business of the employer; and

(9) the length of time for which the person is
employed.

Id., at 391-92, 206 S.W.3d at 287-88.  The ultimate question in determining whether a

person or entity is an independent contractor is not whether the employer actually

exercises control over the doing of the work, but whether he has the right to control the

work.  See, Irvan v. Bounds, 205 Ark. 752, 170 S.W.2d 674 (1943); Wright v. Tyson

Foods, Inc., 28 Ark. App. 261, 773 S.W.2d 110 (1989).

In the present case, Mr. Noah Grady, Respondent No. 2, contends the decedent

completed a maintenance agreement where he was a “sub-contractor.”  This contract

provides that the decedent would have full responsibility for the maintenance of the golf

course and provides for the amount of payment he would receive for this service.  The

decedent’s representatives contend that the decedent did not sign the agreement and,

in fact, hired a handwriting expert to determine if the signature on the maintenance

agreement was the decedent’s signature.

Dennis Mooney, a forensic document examiner, testified that he had been hired

to examine the handwriting on a maintenance agreement purportedly signed by Dennis

Grady, Jr.  Mr. Mooney’s document was a copy of the original document and the copy

was faxed to him in Texas for his review and study.  On June 24, 2008, he authored a

report to Mr. Troy Gaston, attorney, and stated in part: “There is very little evidence of

significance present in the comparable portions of the questioned and known writings,
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but that evidence suggests that the author of Item Q-1 very probably did not write the

questioned material submitted in Item K-1.”  Cl. Exh. No. 2, p. 2.  Q-1 was the

maintenance agreement and K-1 was known specimens of Dennis Grady, Jr.’s,

handwriting.

I was not persuaded about the accuracy of Mr. Mooney’s analysis after learning

the document he had for the analysis was a photocopy and then faxed to him.  The

integrity of the document Mr. Mooney had for his use was not in the most desirable

form, through no fault of Mr. Mooney.  I cannot give Mr. Mooney’s testimony any

appreciable weight.

Mr. Noah Grady testified that when the late Dennis Grady, Jr., returned to the

Bunker Hill Golf Course in March 2007, he was advised that he would be solely

responsible for maintaining the greens at the golf course.  He was given the golf course

equipment to use and maintain while the golf course would pay for the gas and any

parts when repairs were made.  According to Mr. Noah Grady, it was the late Dennis

Grady, Jr., who made the decision on when and how to take care of the golf greens and

the equipment and the late Dennis Grady, Jr., hired the additional help as needed.  The

late Dennis Grady, Jr., had a book with instructions that he had developed that told him

how to fertilize and how to take care of the greens.  Mr. Noah Grady prepared a

Maintenance Agreement for the late Dennis Grady, Jr., to sign, indicating he was a

“sub-contractor” and was to be paid a minimum of $500 per week or $13 per hour,

whichever was greater.  While there has been a tremendous amount of discussion over

whether the late Mr. Grady signed the document or did not, this document standing

alone does not definitively take the decedent out of the statutory employee status.  Ark.
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Code Ann. §11-9-108 provides:

(A) No agreement by an employee to waive his or her
right to compensation shall be valid, and no contract,
regulation, or device whatsoever shall operate to relieve the
employer or carrier, in whole or in part, from any liability
created by this chapter, except as specifically provided
elsewhere in this chapter.

When all the factors are considered in deciding whether a person is an

independent contractor, the ultimate question still is not whether the employer actually

exercises control over doing of the work, but it is if he has the right to control the work. 

Supra, Ivan v. Bounds; Wright v. Tyson Foods.  In the present case, I was not

persuaded that Mr. Noah Grady had no control over the way the work was done on the

golf course and the adjoining lots.  In fact, Anthony Perry, testified that sometimes Mr.

Noah Grady told him what to do and sometimes Dennis Grady, Jr., told him what to do. 

I find that the decedent was an employee and not an independent contractor.  The facts

establishing this finding are that the decedent was performing unskilled labor, he was

being paid by the hour or week, either party could terminate the employment

relationship at any time without liability, the decedent did not work for anyone else

during this time period, the employer provided all the equipment and supplies needed to

perform the work, the employer gave instructions on occasion, the decedent did not

own his own business, the work decedent performed was an integral part of the regular

business and the length of time employed was indefinite.  It was Mr. Noah Grady who

paid the late Dennis Grady, Jr., Anthony Perry and Aaron Grady and he paid in cash or

occasionally by check without any withholdings.  When all the factors are considered, I

find the late Dennis Grady, Jr., and Anthony Perry were both employees of the Bunker
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Hill Golf Course rather than independent contractors.  After determining that the

decedent and Anthony Perry were employees along with Noah Grady, there were at

least three employees and I find that the Arkansas Workers’ Compensation

Commission has jurisdiction of this matter.

The next issue to consider is whether the decedent was performing employment

services at the time of his fatal accident.  Ark. Code Ann. §11-9-102(4) provides:

(A) ‘Compensable injury’ means:
(i) An accidental injury causing internal or external

physical harm to the body...arising out of and in the course
of employment and which requires medical services or
results in disability or death.  An injury is ‘accidental’ only if it
is caused by a specific incident and is identifiable by time
and place of occurrence.

(B) ‘Compensable injury’ does not include:
(ii) Injury which was inflicted upon the employee at a

time when employment services were not being performed
or before the employee was hired or after the employment
relationship was terminated.

The test for determining whether an employee was acting within the “course of

employment” at the time of the injury requires that the injury occur within the time and

space boundaries of the employment, when the employee is carrying out the

employer’s purpose or advancing the employer’s interests directly or indirectly. 

Pilgrilms Pride Corp. v. Calderera, 54 Ark. App. 92, 923 S.W.2d 290 (1996).

The decedent’s injury was a fatal crush injury while he was driving a tractor with

a bush hog.  The decedent was mowing for an upcoming golfing tournament and he

was mowing some adjoining lots to the golf course.  These lots were properties leased

to Noah and Porchie Grady along with the golf course property.  There was testimony

that the adjacent lots were mowed along with the golf course greens and this was done
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as a regular course of business.  There was discussion that the equipment the

decedent was using was not Bunker Hill Golf Course equipment and all persons except

the owner of the equipment were specifically requested not to operate this equipment. 

Even though the decedent was violating a direct request not to operate the equipment,

the accident is not precluded from coverage by the Workers’ Compensation Act.  See,

Ark. Code Ann. §11-9-401.  The decedent was furthering the interests of the employer

while mowing the lots.

After considering the credible evidence, I find that the decedent was performing

employment services and was furthering the interests of the employer when he

sustained a fatal injury while mowing.  I find the decedent did sustain a compensable

fatality arising out of and in the course of his employment.  I further find respondents,

Noah Grady and Porchie Grady, to be the principals in the Bunker Hill Golf Course,

LLC, and are the employers in this matter.

Ark. Code Ann. §11-9-105(b)(1) provides the following:

However, if an employer fails to secure the payment of
compensation as required by this chapter, an injured
employee, or his or her legal representative in case death
results from the injury, may, at his option, elect to claim
compensation under this chapter or to maintain a legal
action in court for damages on account of the injury or
death.

ORDER

The Arkansas Workers’ Compensation Commission has jurisdiction of this claim. 

The decedent’s estate has proven by a preponderance of the evidence that the

decedent was an employee and not an independent contractor.  The preponderance of

the evidence provides that the estate of Carlie Smith, Respondent No. 1, should be
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dismissed from this claim.  The preponderance of the evidence provides that the

principals in the Bunker Hill Golf Course, LLC, were Noah Grady, Respondent No. 2,

and Porchie Grady, Respondent No. 3, and the Bunker Hill Golf Course, LLC, is the

employer in this matter.  The respondent employers are uninsured.  The decedent’s

estate has proven by a preponderance of the evidence that the decedent was

performing employment services at the time of his fatal injury and sustained a

compensable injury.  Respondent No. 2 and Respondent No. 3 are responsible for the

costs for reporting the claim.

There have been no specific benefits awarded in this matter.

IT IS SO ORDERED.

_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


