
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F802965

MICHAEL L. GOODWIN CLAIMANT

TRI NATIONAL, INC. RESPONDENT EMPLOYER

UNITED STATES FIRE INSURANCE RESPONDENT CARRIER

ORDER AND OPINION FILED APRIL 26, 2010

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE KENNETH A. OLSEN, Attorney at Law,
Bryant, Arkansas.

Respondents represented by the HONORABLE BETTY J. HARDY, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on March 31,

2010.  A prehearing conference was held and a prehearing order was filed on February

4, 2010.  A copy of the prehearing order was marked as Commission Exhibit No. 1 and

made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a March 17, 2008, compensable injury.

2.  The temporary total disability rate is $522.

The claimant is asking the administrative law judge to assign an impairment

rating based on claimant’s functional capacity evaluation.  The claimant also requests

505 benefits and vocational rehabilitation and attorney’s fees.

Respondents contend the claimant’s treating physicians have not assigned a
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permanent impairment rating.  In fact, a zero impairment rating was assigned and,

therefore, the claimant is not due an impairment rating.  Respondents next contend that

if there is no permanent impairment rating, claimant is not entitled to vocational

rehabilitation at the respondents’ expense.  Respondents also contend that 505

benefits are not in order, as the respondent employer did not unreasonably fail to return

the claimant to work.

ISSUES TO BE LITIGATED

1.  Impairment rating.

2.  505 benefits.

3.  Vocational rehabilitation.

4.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a March 17, 2008, compensable injury.

2.  The temporary total disability rate is $522.

3.  The claimant has failed to prove by a preponderance of the evidence that he

sustained a permanent impairment for his shoulder and cervical sprain/strains.
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4.  The claimant has failed to prove by a preponderance of the evidence that he

is entitled to Ark. Code Ann. §11-9-505(a) benefits.

5.  The claimant has failed to prove by a preponderance of the evidence that he

is entitled to vocational rehabilitation benefits.

DISCUSSION

The claimant, 45 years old, worked as a truck driver for the respondent employer

and slipped and fell on March 17, 2008.  The claimant landed on his back with

immediate pain in his left shoulder.  The claimant testified that he fell on a rock and

began hurting badly.  This incident happened late at night and the claimant stayed at

the yard until the next morning and reported the incident.  The claimant also sent a

message to dispatch the evening of the incident.  The claimant first went to Dr. Cara

Burris, a General Practice doctor in Benton.  The claimant was treated with medication

for muscle spasms and had an MRI on April 25, 2008.  The claimant was prescribed

Flexeril; however, that did not relieve the muscle spasms.  The claimant next went to

physical therapy and began taking hydrocodone for pain.  The claimant’s muscle

spasms were in the shoulder area towards the spine and upper scapula area. 

According to the claimant, the only medication he was taking before his injury was

Prevacid for acid reflux.

Dr. Burris referred the claimant to Dr. Jason Stewart, orthopedic specialist.  Dr.

Stewart did not find anything requiring surgery from the shoulder MRI.  The claimant

was next referred to Dr. Wayne Bruffett, spine surgeon.  The claimant underwent a

cervical spine MRI and Dr. Bruffett did not find anything requiring surgery.  Dr. Bruffett’s
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August 2008 report indicated that he was referring the claimant for physical therapy but

according to the claimant, his symptoms did not improve.  The claimant continued to

have pain in his shoulder and swelling in his left arm and hand with the muscle spasms

not resolving.  The claimant takes only ibuprofen now.  Dr. Bruffett also referred the

claimant for a functional capacity evaluation.  According to the claimant, he gave his full

and honest effort and was limited to medium-duty work.  The claimant testified that he

could no longer unload a lot of heavy groceries and he certainly could not unload a

truck.  The claimant described his constant pain in the shoulder was like a muscle just

spasming.

The claimant confirmed that Dr. Bruffett released him on December 8, 2008, with

a zero impairment but with limitations per the functional capacity evaluation.  The

claimant testified that he contacted Melissa Foust after she sent him a letter stating

there was a job within his limitations.  The claimant was instructed to redo his physical

and he did so and took his paperwork to Mr. Jason Sipes at the Bryant yard.  The

claimant had to go back through some safety training and was told to call Earth City to

be dispatched.

The claimant testified that he called Earth City for a dispatch and was told there

were no trucks available and to call back.  According to the claimant, he called back

every few days and each time he was told there were no trucks available.  Finally, the

claimant received a letter that he was terminated.  The claimant testified that he did not

believe the employer had no trucks available because there were always trucks on the

yard and signs at the yard saying, “Hiring drivers,” and ads in the newspapers. 
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According to the claimant, the employer did not give him a reason for the termination. 

The claimant did receive some unemployment benefits.  Although the claimant made

several applications, he did not get any job offers.  The claimant testified that he

learned that his employer had indicated he was not eligible for rehire and this was

indicated on his DAC report, a report used by the trucking industry.

According to the claimant, the jobs where he has experience and training do not

fall within the medium-duty category and he has looked into retraining.  The claimant

has looked into nursing and cytotechnology.

Under cross examination, the claimant admitted that the phone log he submitted

only listed three calls made to the respondent employer and none of those were to the

dispatch number.  The claimant testified that he did not know whether an 800 number

would show up on his phone log.

The claimant was questioned whether he had taken the ACT test for admission

into his courses of study and he indicated he had not.  The claimant confirmed that the

Arkansas Rehabilitation Services had approved for payment the cytotechnology

program; however, he had not pursued that.

The claimant confirmed that he stays at home and cares for his four children

while his wife works, but he is at home only because he has no job.  Until this injury, the

longest period of time throughout his life that he had been without work was a couple of

weeks.  The claimant testified that he has had one back surgery in the late 80s but no

limitations from that.

Jason Sipes, terminal manager for the employer, testified that once the claimant
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brought his physical in and updated his safety video, he was told to call Earth City

dispatch for a truck.  That is just the normal procedure.  Mr. Sipes had no further

contact with the claimant.  Mr. Sipes confirmed that the dispatch number is a toll free

number and that the claimant was terminated for no contact for dispatching.  Mr. Sipes

confirmed that their drivers are not expected to load or unload the trucks.  Mr. Sipes

had no information that the claimant was unreliable in performing his job duties or that

he refused loads or complained.

Mr. Sipes testified that in the December-January 2009/2010 time frame that his

business was slow because of the economy.  He testified further that his company

advertises for drivers most of the time and his company has hired some drivers during

the past year, maybe as many as 20 drivers.  Mr. Sipes testified that many drivers are

terminated for not calling the dispatcher for loads.

ADJUDICATION

The claimant first requests the Commission to assign an impairment rating

utilizing the medical and the Functional Capacity Evaluation.  Any determination of the

existence or extent of physical impairment must be supported by objective and

measurable physical findings.  Ark. Code Ann. §11-9-704(c)(1)(B) (Repl. 2002).

“Permanent impairment” has been defined as any permanent functional or

anatomical loss remaining after the healing period had ended.  Johnson v. General

Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994).  Further, the AMA Guides define

“permanent impairment” as an “impairment that has become static or well stabilized

with or without medical treatment and is not likely to remit despite medical treatment.” 
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The AMA Guides further qualify the definition by noting that “[a] permanent impairment

is considered to be unlikely to change substantially and by more than [three percent] in

the next year with or without medical treatment.”  Excelsior Hotel v. Squires, 83 Ark.

App. 26, 115 S.W.3d 823 (2003).

Further, the Commission was required to adopt an impairment rating guide to be

used in the assessment of anatomical impairment, and the Commission has adopted

the AMA Guides to be used in this assessment.  Ark. Code Ann. §11-9-522(g)(1)(A)

(Repl. 2002); W.C.C. Rule 34.  The Commission is authorized to decide which portions

of the medical evidence to credit and to translate this medical evidence into a finding of

permanent impairment using the AMA Guides; the Commission may assess its own

impairment rating rather than rely solely on its determination of the validity of ratings

assigned by physicians.  Avaya v. Bryant, 83 Ark. App. 273, 105 S.W.3d 811 (2003).

The claimant was evaluated and treated for his shoulder and cervical spine

following his March 17, 2008, slip and fall.  Dr. Jason Stewart evaluated the claimant

for his shoulder condition and ordered an MRI.  According to Dr. Stewart’s June 6,

2008, letter, the shoulder MRI was essentially unremarkable with minimal AC arthritis. 

On July 16, 2008, Dr. Stewart saw the claimant again and released him at maximum

medical improvement for the shoulder and assigned a zero impairment rating.  Dr.

Stewart noted there was no rotator cuff tear and he had no further treatment to offer the

claimant for the shoulder.  Dr. Stewart recommended an MRI of the cervical spine and

the claimant was referred to Dr. Wayne Bruffett.

On August 25, 2008, Dr. Bruffett authored a report following his independent
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medical evaluation of the claimant.  Dr. Bruffett reviewed x-rays of the cervical spine

and found them essentially normal and he reviewed the MRI of the cervical spine.  Dr.

Bruffett found no significant disk herniations or nerve impingements or stenosis.  Dr.

Bruffett diagnosed the claimant’s condition as a strain or sprain but opined he did not

think the claimant had sustained a severe neck injury.  Dr. Bruffett did not feel any

surgery was warranted but did recommend one month of physical therapy with a full

release following therapy with a zero impairment rating.

The claimant completed the Functional Capacity Evaluation with valid results

and he has some lifting limitations.  His evaluation provided that he could work in the

medium work classification.

The claimant did not have surgery on either his shoulder or his cervical spine,

only conservative care and treatment.  Both Dr. Stewart and Dr. Bruffett released the

claimant at maximum medical improvement with no impairment rating.  I find the

preponderance of the evidence provides that the claimant’s injuries did not result in a

permanent impairment utilizing the Guides to the Evaluation of Permanent Impairments,

4th Ed.  I give great weight to the opinions of both Dr. Stewart and Dr. Bruffett who both

opined no permanent impairment.

The claimant next contends he is entitled to 505 benefits.  Ark. Code Ann. §11-9-

505(a) provides:

(a)(1) Any employer who without reasonable cause refuses
to return an employee who is injured in the course of
employment to work, where suitable employment is available
within the employee’s physical and mental limitations, upon
order of the Workers’ Compensation Commission, and in
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addition to other benefits, shall be liable to pay to the
employee the difference between benefits received and the
average weekly wages lost during the period of the refusal,
for a period not exceeding one (1) year.

     (2) In determining the availability of employment, the
continuance in business of the employer shall be
considered, and any written rules promulgated by the
employer with respect to seniority or the provisions of any
collective bargaining agreement with respect to seniority
shall control.

The Court of Appeals has provided some direction on 505 benefits in its decision

in Torrey v. City of Fort Smith, 55 Ark. App. 226, 934 S.W.2d 237 (1996), where the

Court listed the requirements that must be met before §11-9-505 is applicable:

The employee must prove by a preponderance of the
evidence 1) that he has sustained a compensable injury, 2)
that suitable employment which is within his physical and
mental limitations is available with the employer, 3) that the
employer refused to return him to work, and 4) that the
employer’s refusal to return him to work is without
reasonable cause.

In the present case, the claimant did sustain a compensable injury and the

employer acknowledged that suitable work was available within the claimant’s

limitations.  The claimant testified that he called repeatedly to the dispatcher to be sent

back out on a truck but was never sent out.  Respondents contend the claimant did not

contact dispatch, as instructed.  The claimant submitted a copy of his telephone call

history for the period in question and there were only three calls to the employer and

these were to the safety department and were not made to the dispatcher.  It was

acknowledged that the dispatch number is a 1-800 number; however, there is no record

of the dispatch number on the call log.  Mr. Sipes, the employer representative, testified
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that truck drivers are always needed at their business.

After considering the testimony of the parties and considering the telephone logs

submitted into evidence, I am not persuaded that the employer refused to return the

claimant to work.  With no record of a call to the dispatcher, I find that the claimant did

not make the appropriate contacts to secure his continued employment with the

respondent.  I find the claimant has failed to prove the elements necessary to be

entitled to 505 benefits.

The claimant next contends that he is entitled to vocational rehabilitation and

has presented two possible programs of study.  Ark. Code Ann. §11-9-505(b)(1)

provides:

(b)(1) In addition to benefits otherwise provided for by this
chapter, an employee who is entitled to receive
compensation benefits for permanent disability and who has
not been offered an opportunity to return to work or
reemployment assistance shall be paid reasonable
expenses of travel and maintenance and other necessary
costs of a program of vocational rehabilitation if the
commission finds that the program is reasonable in relation
to the disability sustained by the employee.

In order to be entitled to vocational rehabilitation, the claimant must be entitled

to receive benefits for permanent disability and who has not been offered an

opportunity to return to work.  The preponderance of the evidence provides that the

claimant has not been assigned a permanent impairment rating; therefore, he is not

entitled to permanent disability benefits.  Also, the respondents provided testimony that

work was available for the claimant to perform; however, he did not make contact with

the dispatcher for assignment.  I find the claimant has failed to prove by a
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preponderance of the evidence that he is entitled to vocational rehabilitation benefits

since he has no permanent impairment rating.

ORDER

The claimant has failed to prove by a preponderance of the evidence that he

sustained a permanent impairment for his shoulder and cervical sprain/strains.  The

claimant has failed to prove by a preponderance of the evidence that he is entitled to

Ark. Code Ann. §11-9-505(a) benefits.  The claimant has failed to prove by a

preponderance of the evidence that he is entitled to vocational rehabilitation benefits. 

The claim for benefits is respectfully denied and dismissed.

IT IS SO ORDERED.

_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


