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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F907995

LARRY GOODEAUX, 
EMPLOYEE CLAIMANT

CONLEY TRANSPORT II, INC.,  
EMPLOYER RESPONDENT

CHEROKEE INSURANCE COMPANY,
INSURANCE CARRIER/TPA                             RESPONDENT 

                OPINION FILED DECEMBER 9, 2010

A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA
HICKS, in Harrison, Boone County, Arkansas.

The claimant was represented by The Honorable Thomas Mickel,
Attorney at Law, Conway, Arkansas.  Mr. Mickel waived
appearance at the hearing.  

Respondents were represented by The Honorable R. Scott Zuerker,
Attorney at Law, Fort Smith, Arkansas.

                     STATEMENT OF THE CASE     

     A hearing was held on December 8, 2010, in this matter

pursuant to Dillard v. Benton County Sheriff’s Office, 87 Ark.

App. 379, 192 S.W. 3d 287 (2004), to determine whether the

above-referenced matter should be dismissed for failure to

prosecute pursuant to Ark. Code §11-9-702 and Commission Rule

099.13

     The record consists of the transcript of the December 8,

2010, hearing and the documents contained therein. 
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                          DISCUSSION

     The claimant alleged that he sustained a work-related head

injury on August 27, 2009.  The respondents controverted the

claim in its entirety and denied the claimant’s assertion of

his entitlement to any workers’ compensation related benefits.

     In a letter dated November 16, 2010 the claimant’s

attorney essentially advised the Commission that due to

personal reasons unrelated to his claimed injury, the claimant

no longer wished to pursue his workers’ compensation claim, and

was withdrawing the request for a hearing.  The Commission was

further advised that the claimant would not oppose respondents’

previously filed Motion to Dismiss this claim.

     On November 17, 2010, the respondents filed a second with

the Commission a Motion to Dismiss, with a certificate of

service to the claimant.    

     The respondents stated in its Motion to Dismiss, the

following: 

1. On October 9, 2009, the claimant, Larry Goodeaux, by and
through his attorney, Mr. Thomas W. Mickel, requested
assignment to an Administrative Law Judge so a hearing for
compensation for an injury which occurred on or about
August 27, 2009, could be requested.

2. On or about September 4, 2009, respondents filed a Form
AR-2, indicating their intent to deny this claim, with the
Commission.
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3. The claimant failed and refused to request a hearing.

4. The claimant had reasonable time to move forward with this
claim but failed to do so, and the respondents, Conley
Transport II, Inc., and Cherokee Insurance Company,
pursuant to Rule 099.13, requested that the claim be
dismissed for want of prosecution.  Respondents’
application is meritorious.

5. Furthermore, under Ark. Code Ann. §11-9-702(a)(4), if it
has been more than six (6) months since the filing of a
claim and no hearing has been requested, the claim shall
be dismissed.

6. On October 20, 2010, after the respondent submitted a
Motion to Dismiss to the Commission, the claimant, Larry
Goodeaux, by and through his attorney, Mr. Thomas W.
Mickel, requested a hearing for compensation.

7. By correspondence dated November 16, 2010, Larry Goodeaux,
by and through his attorney, advised the Commission that
the claimant no longer objects to this matter being
dismissed, and he no longer desires to pursue his claim
against the respondents, and, therefore, the respondents
submit this Motion to the Commission for consideration.

      Therefore, in a letter dated November 18, 2010, the

Commission advised (by way of certified-mail) the parties that

the matter had been set for a hearing on the respondents’

Motion to Dismiss, for December 8, 2010, at 10:15 a.m., at the

Federal Building, Room 234, 402 N. Walnut, Harrison, Arkansas.

     In a letter dated November 19, 2010, the claimant’s

attorney advised that since the claimant was not objecting to

the entry of an Order dismissing the claim, he would not be
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attending the hearing on December 8, 2010, in Harrison.    

     On December 8, 2010, a hearing was in fact held on the

respondents’ Motion to Dismiss.  The respondents appeared for

the hearing through its attorney. 

     A review of the evidence shows the claimant has had ample

opportunity to pursue this claim for additional benefits, but

has failed to do.  Due to personal reasons unrelated to this

claim, the claimant has advised that he no longer wishes to

pursue his workers’ compensation claim.

     After consideration of the evidence presented, I find the

respondents’ Motion to be well taken.  Therefore, pursuant to

Ark. Code Ann. §11-9-702 and Commission Rule 099.13, this claim

should be dismissed without prejudice to the refiling within

the applicable time period.     

             FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2. The respondents filed a Motion to Dismiss on November 17,
2010.

3. The claimant has had ample opportunity to pursue this
claim for additional benefits, but no action has been
taken by the claimant in furtherance of his claim, as he
has failed to timely prosecute this claim for additional
benefits.

4. The claimant has advised that he no longer wishes to
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pursue his workers’ compensation claim.

5. That respondents’ Motion to Dismiss should be granted for
failure to prosecute pursuant to Ark. Code Ann. §11-9-702
and Commission Rule 099.13, to the refiling of the claim
within the applicable time period. 

                            ORDER

     Based upon the foregoing Findings of Fact and Conclusions

of Law, I have no alternative but to dismiss this claim for

additional benefits in its entirety.  This dismissal is

pursuant to Ark. Code Ann. §11-9-702 and Commission Rule

099.13, without prejudice to the refiling of this claim within

the applicable time period.

IT IS SO ORDERED.

     

_________________________
CHANDRA HICKS
Administrative Law Judge
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