
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F907003

PATRICIA GIRTMON, EMPLOYEE CLAIMANT

VESCOM CORPORATION, EMPLOYER RESPONDENT

LIBERTY MUTUAL FIRE INSURANCE COMPANY,
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OPINION FILED APRIL 19, 2010

Hearing before Administrative Law Judge Elizabeth W. Hogan on February 24,
2010, in Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Andy L. Caldwell, Attorney at Law, Little Rock,
Arkansas.

Respondent represented by Mr. Michael E. Ryburn, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional medical treatment and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury as

defined by Ark. Code Ann. § 11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on July

22, 2009., at a compensation rate of $188.00/$154.00.

The claimant contends she fell at work on July 22, 2009, injuring her knees,

back and neck.  She seeks payment of medical expenses and attorney’s fees.

The respondents contend there is no objective medical evidence to

substantiate an injury.  Alternatively, in the event of an award, the respondents seek

an offset against benefits paid by third parties.
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The following were submitted without objection and comprise the evidence

of record: the parties prehearing questionnaires and exhibits contained in the

transcript, along with Mr. Caldwell’s letter of March 1, 2010, and Mr. Ryburn’s letters

of February 26, 2010 and April 16, 2010.

The claimant, who appeared to be sincere in her testimony, was the only

witness to testify at the hearing. 

The claimant, age 48 (D.O.B. September 4, 1961) has a high school

education.  She has worked as a security guard for the plant (Vescom bought out

Georgia Pacific) for the last 26 years.  The claimant’s health history includes

obesity and fluid retention in her legs for which she takes a diuretic.

On Friday, July 22, 2009, the claimant was sitting in the guard shack when

her chair broke.  She pitched forward and fell on her right side injuring her right

wrist, knees, back and neck (Tr. p. 9-10, 13, 20-21).  She notified her supervisor by

radio and was taken to the emergency room (ER), (Tr. p. 11-13).  Initially her knees

were swollen but later her back and neck began to hurt, (Tr. p.13).

The claimant returned to work but remained symptomatic with knee, back

and neck pain (Tr. p. 25).  The carrier controverted the claim.

The claimant testified she now has a blood clot in her left leg (Tr. p. 34),

however, those medical records were not provided in accordance with the

prehearing notice and were proffered.   She denied any pre-existing problems with

her knees, back, or neck, (Tr. p. 14, 19-20). 

MEDICAL EVIDENCE

The claimant was treated at the ER immediately after the fall.  She reported

soreness in her arms, neck and back and bruising of her legs (left thigh, right hip

and knee). Her history of injury was consistent with her testimony.  X-rays were

taken of her right knee.
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The claimant was diagnosed with a contusion and possible strain of the right

knee aggravating pre-existing arthritis.  She was advised to use crutches, take over

the counter medication and return to work on Monday.  The claimant was referred

to Dr. Rindt on July 24, 2009, if her symptoms did not improve.

Two days later on July 24, 2009, the claimant returned for x-rays of her

spine.  The test was unremarkable except for pre-existing osteophytes at C5-C6

and  L2-L3. 

The claimant returned on July 27, 2009, and August 10, 2009, complaining

of swelling in both legs and continuing neck and low back pain.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The weight of the evidence in this case is sufficient to support the finding that

the claimant sustained objective signs of injury (swelling and bruising) when her

chair broke and she fell.  She immediately notified her employer and sought

treatment at the ER.  Bruising is objective medical evidence substantiating an injury.

Ellis v. J.D. & Billy Hines Trucking Inc., 2009 AWCC 38. 

The claimant has also reported neck and back pain. The respondents argue

that because x-rays were negative, the claim is not compensable. Once an injury

has been reported, the respondents have an obligation to provide reasonable and

necessary medical care under Ark. Code Ann. § 11-9-508.  This care includes

diagnostic testing to accurately diagnose the nature and extent of the injuries,

Tyrone Terrell v. Arkansas Trucking Service, Inc., 60 Ark. App. 93, 959 S.W.2d 70

(1998), Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995).

X-rays are diagnostic tools suitable for broken bones or arthritis but little else.  Even

when lordosis is found, it could be caused by muscle spasm or just the way the

patient’s body was positioned during testing. 
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In this case, the claimant gave a credible account of the accident and her

symptoms need further medical treatment to accurately diagnose the extent of her

injuries.

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer/employee/carrier existed among the parties on June
22, 2009, at a compensation rate of $188.00/$154.00.

2. The claimant has proven by a preponderance of the credible
evidence that she sustained a compensable injury, caused by
a specific incident, arising out of and in the course of her
employment which produced physical bodily harm, supported
by objective findings, requiring medical treatment or producing
disability, pursuant to Ark. Code Ann. § 11-9-102.

3. The respondents are directed to pay all medical expenses
within 30 days of receipt pursuant to Rule 30.

4. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995), Burlington Industries, et al. v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999), and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN                             
Administrative Law Judge                           


