
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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TIRE CURING BLADDERS, LLC, EMPLOYER RESPONDENT
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Hearing before Administrative Law Judge Elizabeth W. Hogan on May 19, 2010, at
Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Philip M. Wilson, Attorney at Law, Little Rock,
Arkansas.

Respondents represented by Mr. Phillip Cuffman, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits, and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury as

defined by Ark. Code Ann. §11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer/employee/carrier relationship on

February 21, 2009, at which time the claimant was earning sufficient wages to be

entitled to a compensation rate of $335.00/$251.00 in the event this claim is found

to be compensable.

The claimant contends he developed carpal tunnel syndrome (CTS) as a

result of his job duties.  He seeks payment of medical expenses, temporary total
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disability benefits from February 22, 2009, to a date yet to be determined, and

attorney’s fees.

The respondents contend the claimant did not suffer a compensable injury.

The following were submitted without objection and comprise the evidence

of record: the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The following witnesses testified at the hearing:  the claimant, who appeared

to be sincere, was wearing splints on both hands; and Charles Mortensen, director

of operations.

The claimant, age 45 (D.O.B. June 14, 1965) has a high school education

and vo-tech training in welding.  His work history includes jobs in construction

driving machinery, carpentry and mechanic work.  The claimant began working for

the respondent-employer in November, 2008, through a temporary employment

agency until the respondents hired him as their employee in January, 2009.

The claimant began work as a “cure man”, heating rubber slugs on a press

to mold the tire bladder and weighing the product before placing it on a conveyor

belt.  He worked on three to four tires per hour using both hands, (Tr. p. 8).

In January, 2009, the claimant’s job duties changed and he began work as

a “trimmer” using a knife to trim the skin around the tire bladder.  The job required

use of both hands and he worked on 50 bladders an hour, (Tr. p. 9-11).

The claimant’s hands and wrists began to ache and he reported the problem

to his supervisor, Mike Tesmer, on Friday, February 20, 2009, (Tr. p. 11, 16-18).

Mr. Tesmer took no action on this complaint.

The claimant sought treatment at the emergency room on Sunday, February

22, 2009.  He was diagnosed with CTS and prescribed medication.  He phoned his

employer and left a message that he wouldn’t be in to work his 11:00 p.m. to 7:00
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a.m. shift Monday due to his hand problems.  He missed one day of work, (Tr. p. 12,

19).

The claimant filled out an accident report with personnel manager, Shirley

King, on Tuesday, February 24.  It is not clear if this was the company’s accident

report form or a Commission prescribed AR-N form with the instructions on

changing physicians.  She arranged an appointment with the company doctor at St.

Vincent’s Clinic, (Tr. p. 12-13, 21).  Dr. Joseph diagnosed the claimant with

tendinitis and returned him to work, (Tr. p. 20).  Dr. Joseph’s February 24, 2009,

report indicates the claimant will “continue regular work”.  But in a follow-up report

on March 3, 2009, Dr. Joseph commented, “we’ll keep him at light duty work”,

(emphasis added), suggesting the doctor was under the mistaken impression that

he had imposed work restrictions earlier.  However, Dr. Joseph did not specify what

work restrictions he was imposing and there is no indication he was provided with

a job description.  In any event, the claimant stated the doctor did not discuss light

duty with him (Tr. p. 23-24).  Dr. Joseph referred the claimant to an orthopaedic

surgeon for CTS on March 3, 2009.

In March, Charles Mortensen fired the claimant for missing too much time

from work, (Tr. p. 23).

In June, the claimant saw Dr. Betul Gundogdu, a neurologist, who performed

an EMG/NCV study.

This is an abnormal study demonstrating electrophysiologic evidence
of bilateral mild median neuropathies at wrist (carpal tunnel
syndrome) as well as mild neuropathy of the left ulnar nerve at the
elbow (at the groove).

A steroid injection was recommended but the claimant has been financially unable

to pursue medical treatment.

The claimant is living with his mother.  His application for Social Security is

pending but his request for unemployment benefits was denied.  He has not worked
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since March, 2009 (Tr. p. 25-29), however, he feels his condition is worsening with

loss of grip strength, (Tr. p. 15).

Charles Mortensen, director of operations, testified the claimant was

terminated for missing three days of work without a medical release, (Tr. p. 37-38,

40-47).  The claimant’s supervisor, Mr. Tesmer, did not inform him about any injury.

Mr. Mortensen was not aware of the claimant’s medical problems until February 23

when he received a message the claimant wasn’t coming to work because of the

condition of his hands, (Tr. p. 31-32).

The claimant completed an incident report on February 23 and was sent to

Dr. Joseph on February 24.  The claimant worked his shift on Tuesday, February

24th, Wednesday the 25th and Thursday the 26th.  He was scheduled to work

Sunday, March 1 but called and left a message that he was going to see his

personal physician because he disagreed with Dr. Joseph’s decision to return him

to regular duty (Tr. p. 34-35).  The claimant called again on Monday, March 2 and

said he was unable to work (Tr. p. 36).  At some point, Ms. King made the claimant

another appointment with Dr. Joseph and the claimant saw him on Tuesday, March

3.  It was in the March 3, 2009, report that Dr. Joseph referenced light duty.

However, the claimant did not return to work on March 3.

On Wednesday, March 4th or Thursday, March 5th, Mr. Mortensen fired the

claimant for missing Sunday, March 1, Monday, March 2, and Tuesday, March 3,

without a medical excuse slip, (Tr. p. 35-36).

Mr. Mortensen testified light duty was available (Tr. p. 38-40), even though

he never spoke with the claimant about light duty and Dr. Joseph made no specific

work restrictions.  Mr. Mortensen testified the claimant was made aware of the

company’s policy on absenteeism through orientation (Tr. p. 45).  No
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documentation on the absenteeism policy was provided and no attendance records

were provided. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have denied this claim contending the claimant did not

suffer a compensable injury.  The evidence of record shows the claimant has no

medical history of hand or wrist problems prior to 2009.  He was able to perform his

job duties for three months before developing pain in his hands when he was

transferred to the trimmer job.  This job required grasping a knife, holding his hands

in a cramped position, cutting rapidly to trim a round object, and keeping up with the

pace of a conveyor belt.  His diagnosis of carpal tunnel syndrome with some ulnar

nerve involvement has been confirmed by diagnostic testing.  Based on this

evidence, I find the claimant gradually developed carpal tunnel syndrome as a

result of rapid and repetitive job duties, confirmed by objective medical evidence,

causing internal injury and the need for medical treatment.

The respondents did not list temporary total disability benefits as an issue

in their prehearing questionnaire response, however, the parties devoted a great

deal of testimony on this topic.  For scheduled injuries, the injured employee is to

receive indemnity benefits during the healing period or until the employee returns

to work.  In this case, the claimant did return to work following doctor’s orders but

he continued to experience pain with his job duties.  He notified his employer that

he was unable to perform his job duties and disagreed with Dr. Joseph’s

assessment.  The employer made another appointment with Dr. Joseph who

referred the claimant to an orthopaedic surgeon.  At the time of his firing, the

claimant remained in a healing period, entitling him to benefits.  Poulan Weed Eater

v. Loretta Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002), Farmers Co-op v.

Biles, 77 Ark. App. 1, 69 S.W.3d 899 (2002).
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I find the claimant did make a good faith effort to return to work but was

physically unable to do so based on Dr. Joseph’s decision to return the claimant to

the same job that was causing his symptoms.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employer-employee-carrier relationship
existed among the parties, at which time the claimant was
earning sufficient wages to be entitled to a compensation rate
of $335.00/$251.00.

2. The claimant has proven by a preponderance of the credible
evidence of record that he sustained a gradual injury, caused
by rapid and repetitive motion arising out of and in the course
of his employment which produced physical bodily harm,
supported by objective findings, which was the major cause of
disability or the need for medical treatment, pursuant to A.C.A.
§11-9-102.

3. The respondents are directed to pay temporary total disability
benefits to the claimant for February 22–23, 2009, and from
March 1, 2009, to a date yet to be determined.

4. The respondents are directed to pay medical expenses within
thirty (30) days of receipt pursuant to Commission Rule 30.

5. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.

6. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with A.C.A. §11-9-715, §11-9-801, and WCC Rule
099.10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.
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AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995), Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999), and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN                             
Administrative Law Judge                           


