
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F403865

VICKIE GIBBS [MURPHY] CLAIMANT

UAMS RESPONDENT EMPLOYER

PUBLIC EMPLOYEE CLAIMS RESPONDENT CARRIER

ORDER AND OPINION FILED MAY 19, 2010

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE J. MARK WHITE, Attorney at Law, Bryant,
Arkansas.

Respondents represented by the HONORABLE RICHARD S. SMITH, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on April 14,

2010.  A prehearing conference was held on December 1, 2009 and a prehearing order

was filed the same date.  A copy of the prehearing order was marked as Commission

Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was an April 1, 2004, compensable injury.

2.  The compensation rates are $351/263.

The claimant contends that she is entitled to additional medical treatment

resulting from an infection following a knee replacement.  The claimant contends this is

a compensable consequence of the compensable injury and further contends she is

entitled to temporary total disability benefits from November 18, 2008 through June 2,
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2009 and attorney’s fees.

Respondents contend the knee infection is unrelated to the compensable injury

and unrelated to the surgery.  Respondents contend the temporary total disability issue

in question is related to the infection and is not the responsibility of respondents. 

Respondents controverted medical on November 18, 2008.

ISSUES TO BE LITIGATED

1.  Additional medical treatment for the knee.

2.  Temporary total disability benefits.

3.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an April 1, 2004, compensable injury.

2.  The compensation rates are $351/263.

3.  The claimant has proven by a preponderance of the evidence that the

additional medical treatment she has requested is reasonable and necessary.

4.  Respondents remain responsible for the medical care and treatment for the

left knee.
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5.  The claimant has proven by a preponderance of the evidence that she

remained in her healing period and had not returned to work from November 18, 2008

through May 19, 2009.

5.  The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

DISCUSSION

The claimant, 48 years old, sustained a compensable left knee injury on April 1,

2004, which culminated with a left knee replacement on November 27, 2007.  The

claimant continued to follow up with her doctor and was progressing until November 18,

2008.  According to the claimant, her knee and leg were swelling and she was feeling

sick.  She went to UAMS and was hospitalized for 2-1/2 days and put on antibiotics. 

The claimant next went to Dr. Jason Stewart’s office and fluid was drawn from the knee. 

The claimant was admitted to St. Vincent North on December 12, 2008 and placed on

intravenous antibiotic Vancomycin.  The claimant was later released home with a PICC

line and was given Vancomycin for six weeks.

According to the claimant, she started running an elevated temperature after the

antibiotics were ended and she had to return to Dr. Stewart.  Dr. Stewart hospitalized

the claimant again and removed the knee replacement and put a block with medication

in place of the knee.  The claimant remained on IV antibiotics again for 10 weeks.  The

claimant could not bend her knee and had to move on crutches or in a wheelchair.  The
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claimant had a second knee replacement on May 12, 2009 and was released by the

doctor about the second week of August.

According to the claimant, she had returned to work between May and October

2008.  The claimant testified that she understood her infection started between where

the knee replacement was attached to the bone and where the hardware was put into

the bone to keep the replacement stable.  At the time of the hearing, the claimant was

not taking any antibiotics for her knee condition.  The claimant is not working at the

present time, as she is on social security disability.

The claimant testified that the first knee replacement felt too big for her knee and

she did not feel the knee was stable.  According to the claimant, the first knee

replacement healed normally.

The claimant testified that her knee is doing pretty good now, although the

infection deteriorated the bone on both ends.  The claimant walks with a cane now,

partly because of her knee and partly because of her back.

ADJUDICATION

The claimant contends that the additional medical treatment she has requested

is reasonable and necessary and a compensable consequence of the left knee

replacement.  

Arkansas Code Annotated section 11-9-508(a)(Repl.2002) requires employers to

provide such medical services as are reasonably necessary in connection with the

injury received by the employee.  The injured employee has the burden of proving by a

preponderance of the evidence that medical treatment is reasonably necessary for
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treatment of a compensable injury.  Ark. Code Ann. 11-9-705(a)(3)(Repl. 2002): Jordan

v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995).  What constitutes

reasonable and necessary treatment under section 11-9-508(a) is a fact question for

the Commission.  General Elec. Railcar Repair Servs. v. Hardin, 62 Ark. App. 120, 969

S.W.2d 667 (1998).  The Commission has the authority to accept or reject medical

opinions and its resolution of the medical evidence has the force and effect of a jury 

verdict.  Estridge v. Waste Mgmt., 343 Ark. 276, 33 S.W.3d 167 (2000).  Medical

treatment which is required to stabilize and maintain an injured worker’s status remains

the responsibility of the employer.  Artex Hydrophonics. Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).  A claimant may be entitled to ongoing treatment after the

healing period has ended if the treatment is geared toward management of the injury. 

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).  

The claimant sustained a compensable injury to her knee, which culminated in a

left knee replacement on November 27, 2007.  Respondents paid for benefits

associated with this treatment.  The claimant began experiencing swelling and pain in

her left knee about November 18, 2008 and sought emergency room treatment, was

hospitalized and placed on an IV treatment with antibiotics.  The claimant was

subsequently hospitalized again in December 2008, and diagnosed with a left knee

infection.  On February 23, 2009, Dr. Stewart provided a diagnosis of left total knee

arthroplasty infection and removed all the hardware from the November 27, 2007,

procedure.  Medicated spacers were placed on the knee temporarily.  On May 12,

2009, Dr. Stewart performed a second stage revision of the total knee arthroplasty.
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The medical evidence is clear that the claimant began experiencing problems

with her left knee in November 2008, following her November 2007 left knee

replacement.  The medical records document a knee infection in and around the knee

replacement hardware.  Once the claimant was treated with medication and had the

original hardware removed and the knee are debrided, she was able to have a second

knee replacement.  Respondents contend the knee infection is not related to the

compensable injury or to the knee replacement.  The claimant contends the knee

problems in 2008 were a compensable consequence of the knee replacement.

The issue of whether treatment is reasonable and necessary is a question of fact

for the Commission.  Wackenhut Corp. v. Jones, 73 Ark. 158, 40 S.W.3d 333 (2001). 

However, when the primary injury is shown to have arisen out of and in the course of

the employment, the employer is responsible for any natural consequence that flows

from that injury, and the basic test is whether there is a causal connection between the

injury and the consequences of such.  Id.

The medical evidence in the record supports the claimant’s contention that her

left knee infection followed her left knee total replacement.  The removal of the

hardware placed during the first knee replacement surgery revealed infection and

osteolytic lesions of the bone that were debrided and also revealed infected synovial

tissue.  Dr. Jason Stewart was questioned about the claimant’s need for treatment from

the infection and the cause.  On January 7, 2009, Dr. Stewart wrote: “Current

diagnosis-possible infection total knee arthroplasty.  Her current diagnosis is not a

direct result of an injury 4/1/04, it is an indirect result of her having a subsequent TKA
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and revision TKA, however, the source/cause of the current infection will likely never be

known.”  Cl. Exh. No. 1, p. 19.

Certainly, Dr. Stewart’s opinion speaks to a natural consequence following the

injury.  After considering all the credible evidence, to include the credible testimony of

the claimant and the medical evidence, I find the claimant has proven by a

preponderance of the evidence that the additional medical treatment for her left knee

was reasonable and necessary and related to the compensable injury.  The medical

records indicate the claimant’s left knee infection was all centered around the knee

replacement hardware.  Respondents remain responsible for the medical treatment the

claimant has pursued for treatment of her left knee, to include the infection treatment

and the repeat left knee replacement.

The claimant next contends that she is entitled to temporary total disability

benefits from November 18, 2008 through June 2, 2009.  In order to be entitled to

temporary total disability benefits, the claimant must remain in her healing period and

have not returned to work.  See, Ark. Code Ann. §11-9-521(a)(Supp. 1999); Wheeler

Const. Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).

In the present case, the claimant presented credible testimony about not being

able to work because of her knee beginning November 18, 2008.  She testified to being

hospitalized and treated with IV antibiotics on several occasions and then being

hospitalized to have the original knee hardware removed and later being hospitalized

to have a second knee replacement.  Physical therapy followed the second knee

replacement.  The last medical report in evidence is a May 19, 2009, report from Dr.
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Stewart where the claimant was released from the hospital following her second knee

replacement.  The latest medical did not address the claimant’s ability to return to work;

therefore, I must find that the claimant remained in her healing period and had not

returned to work from November 18, 2008 through May 19, 2009.  The claimant had not

returned to work at the time of the hearing and had not been assigned a permanent

impairment rating at that time.

ORDER

The claimant has proven by a preponderance of the evidence that the additional

medical treatment she has requested is reasonable and necessary.  Respondents

remain responsible for the medical care and treatment for the left knee.  The claimant

has proven by a preponderance of the evidence that she remained in her healing

period and had not returned to work from November 18, 2008 through May 19, 2009.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


