
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F905778

DEBORAH A. GERRISH, EMPLOYEE CLAIMANT

WAL-MART STORES, INC., EMPLOYER RESPONDENT

CLAIMS MANAGEMENT, INC., INSURANCE CARRIER/TPA RESPONDENT

OPINION AND ORDER FILED MAY 26, 2010

Hearing before Chief Administrative Law Judge David Greenbaum on May 21, 2010,
at Hot Springs, Garland County, Arkansas.

Claimant failed to appear.

Respondents represented by Ms. Susan M. Fowler, Attorney-at-Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was  conducted  on  May 21, 2010, to determine whether this claim

should   be   dismissed   for want   of  prosecution   pursuant  to  Ark.  Code  Ann.

§11-9-702 and Commission Rule 099.13.

The immediate claim concerns an alleged accident  occurring on or about June

19, 2009.  Respondents have controverted the claim in its entirety, apparently

maintaining that the claimant failed to provide medical evidence supported by objective

findings to establish compensability.  The claim has an unusual procedural history.

Although documentary evidence from the Commission’s legal file was not removed

and made a part of the transcript, a summary of the procedural history is warranted.

It does not appear that the claimant ever filed a Commission Form AR-C.

However, contemporaneously, on July 7, 2009, the claimant made a written request
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for a hearing, alleging a work-related injury on June 19, 2009, and, on said date,

respondents filed a Commission Form AR-2, controverting the claim.  The claim was

initially assigned to the Legal Advisor Division on July 8, 2009.  On August 10, 2009,

following failed attempts at a legal advisor conference and/or a mediation conference,

it was requested that the claim be reassigned to the Adjudication Division pursuant to

the claimant’s hearing request.  In a letter dated August 11, 2009, respondents’

attorneys made an entry of appearance.  The claim was assigned to Administrative

Law Judge Linda K. Marshall on August 13, 2009.  On said date, the Administrative

Law Judge advised the claimant of her right to legal representation and stated that she

would take no further action until the claimant advised, in writing, whether she

intended to hire an attorney.  By follow-up correspondence dated September 15, 2009,

the Administrative Law Judge again inquired concerning whether the claimant intended

to hire an attorney.  She stated that if no response was received within fourteen (14)

days, the claim would be returned to open general files.  By letter dated September

15, 2009, the claimant advised that she was awaiting further documents before

deciding whether or not to pursue her claim.  Accordingly, on September 17, 2009, the

Administrative Law Judge granted the claimant an additional thirty (30) days to obtain

medical evidence confirmed by objective findings to support the claim.  The claim was

returned to the Commission’s general files subsequent to the thirty (30) day extension,

without further correspondence to the parties.

Next, by letter dated November 12, 2009, addressed to the Administrative Law
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Judge, the claimant informed the prior Judge that she was scheduled for a second

knee surgery and was temporarily unable to care for herself.  The claimant further

advised that she did not feel physically or emotionally capable of pursuing the claim.

She reserved the right to reopen her claim in the future.  No further action was taken

by either party until respondents filed a Motion to Dismiss and brief in support of its

motion to dismiss dated March 3, 2010.  The claim was reassigned to this

Administrative Law Judge on March 8, 2010.  In a letter dated March 8, 2010, the

claimant was asked to respond to the Motion or request a hearing, in writing, within

twenty (20) days.  The claimant was advised that failure to respond could result in the

dismissal of her claim.  In a response letter dated March 22, 2010, the claimant

objected to a dismissal, advised that she was seeking the services of another attorney

to help her with her claim while further maintaining that she sustained a work-related

knee injury on June 19, 2009, which was reported to her employer and controverted.

The claimant asserted that the employer and its claims department advised her that

any diagnostic studies would be at her own expense.  The claimant expressed

confusion and frustration concerning her traumatic injury while indicating that she had

been unable to secure the services of any attorney.  In view of the claimant’s

response, an Order was filed March 30, 2010, denying respondents’ Motion to

Dismiss.  Contemporaneous with the Order, a Prehearing Questionnaire was sent to

both parties.  Surprisingly, and unexpectedly, in a letter dated April 12, 2010, the

claimant advised that she decided not to pursue her claim.  She further stated that the
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decision was, “not made lightly nor does it mean I do not believe my employer or

workers’ compensation is not responsible for my injury, medical expenses, or any

further medical expenses.”  In view of the prior Motion to Dismiss, together with the

claimant’s April 12, 2010, letter, Notice of Hearing was sent to both parties on April 14,

2010, scheduling the claim for a hearing at respondents’ request, pursuant to the

decision in Dillard  vs. Benton County Sheriff’s Office, 87 Ark. App. 379, 192 S.W.3d

287 (2004).  The subject of the hearing was limited to respondents’ Motion to Dismiss

the claim.  At the hearing, respondents renewed its Motion to Dismiss.  Respondents

introduced documentary evidence in support of its Motion.  The claimant failed and/or

refused to appear at the hearing.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. On July 6, 2009, the claimant, pro se, requested a hearing alleging a June 19,

2009,  injury  arising  out of and during the course of her employment with Wal-

Mart Stores, Inc. 

3. Respondents have controverted this claim in its entirety.

4. The claimant has failed to prosecute her claim. 

DISCUSSION

As reflected above, the claimant has, at all times, maintained that she

sustained a work-related injury arising out of and during the course of her employment
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with Wal-Mart Stores, Inc., on June 19, 2009.  However, the claimant, for reasons that

have not been fully explained, has failed and/or refused to prosecute her claim.  The

claimant has been advised that her failure to respond to written notices, as well as to

appear at a scheduled hearing, would result in a dismissal of her claim.  A hearing was

scheduled pursuant to Ark. Code Ann. §11-9-702(a)(4).  The  claimant  failed  to

appear at the scheduled hearing.   Return  receipt  of  Certified-Mail,  Item #7115 5950

0330 0100 1487, reflects that the claimant received notice of the hearing on April 16,

2010.  In view of the foregoing, this claim is hereby dismissed without prejudice.

This Order shall not be construed to affect the refiling of this claim if filed within

the statutory limits imposed by Arkansas Law.

IT IS SO ORDERED.

                                                                    

DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


