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OPINION FILED JANUARY 26, 2010

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on October 30,
2009, at Jonesboro, Craighead County, Arkansas.

Claimant Alicia Venor represented by the HONORABLE PHILLIP WELLS, Attorney at Law,
Jonesboro, Arkansas.

Claimant Maria Elena Diaz pro se.

Respondents #1 represented by the HONORABLE JERROD PARRISH, Attorney at Law, Little
Rock, Arkansas.

Respondent #2 represented by the HONORABLE DAVID L. PAKE, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimants’ entitlement 

workers’ compensation benefits.  On October 12, 2009, a pre-hearing conference was conducted

in this claim from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the
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hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.

The testimony of Wendy Dawn Vernor, mother of the minor child Alicia Vernor, coupled

with other documents comprise the record in this claim.  Claimant Maria Elena Diaz, widow of

the deceased employee Ricardo Garcia, failed to appear at the hearing.  The signed October 24,

2009, receipt evidencing receipt of the Pre-hearing Order and hearing notice bearing the signature

of claimant Maria Diaz was obtained subsequent to the hearing and made a part of the record.

DISCUSSION

The evidence in the record reflects that Ricardo Garcia, with a date of birth of January 1, 

1956, commenced his employment with respondent-employer on January 1, 1998, as a millwright. 

At the time of the December 23, 2008, fatal accident the claimant’s residence was reflected as

2811 Breezewood Drive, Jonesboro, Arkansas.  

There is not a dispute regarding the employment relationship or that on December 23,

2008, Ricardo Garcia sustained fetal injuries in a motor vehicle accident in the course and scope

of his employment.  Further, the stipulations reflect that Alicia Vernor is the minor daughter of

Ricardo Garcia and was wholly and actually dependent on same at the time of his death.

Claimant Maria Elena Diaz has asserted in her pleadings that she and the Ricardo Garcia

were married at the time of the December 23, 2008, fatal motor vehicle accident.  Claimant Diaz

asserts entitlement to dependent benefits. 

Ms. Vernor testified that she first met Mr. Garcia in August 1996. The testimony of

Wendy Dawn Vernor reflects that she is the nature mother of Alicia Venor and has custody of the

child.  Ricardo Garcia was the father of Alicia Vernor.  While Ricardo Garcia and Wendy Dawn
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Vernor were never married, Mr. Garcia acknowledged that Alicia was his daughter and provided

support for same throughout her life.  Ms. Vernor testified that because there was an issue as to

paternity without a marriage as well as birth certificate issues she contacted an attorney to

establish dependent benefits in connection with the work-related death of Mr. Garcia.

The testimony of Ms. Vernor reflects that during the time of establishing the entitlement to

decedent benefits on behalf of her daughter she spoke with her attorney on numerous occasions

and visited at his office as well.  Ms. Vernor provided documents and photographs as well as

affidavits of California relatives of Mr. Garcia establishing the fact the Alicia was the daughter of

Mr. Garcia.  Ms. Vernor’s testimony reflects that after accumulating the afore documents she,

through her attorney, was in the process of requesting a hearing and filing a claim to establish

benefits for her daughter when the claim was accepted and benefit checks were received.

Ms. Vernor was unable to identify the date that her daughter first received a check for

dependent benefits.  Ms. Vernor offered, at the time of the October 30, 2009, hearing that five to

six checks had been received.  The checks are received every two (2) weeks.

Ms. Vernor testified that she was aware of Ms. Diaz before the death of Mr. Garcia.  Ms.

Vernor’s testimony reflects that while she has not spoken with Ms. Diaz she has met her on one

occasion, when Alicia was approximately two (2) years old.  Ms. Vernor offered that Ms. Diaz

became aware of Mr. Garcia’s death through Mr. Garcia’s brother.  The testimony of Ms. Vernor

reflects that from the time she first met Mr. Garcia in 1996 until the time of his death in 2009, he

always resided in the Jonesboro area. 

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the documentary evidence, application of the appropriate
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statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On December 23, 2008, the employment relationship existed when Ricardo 

Garcia sustained a compensable injury which resulted in his death, and that he earned an average

weekly wage of $577.42.

3. At the time of the death of Ricardo Garcia claimant Alicia Vernor as a minor child

of the deceased employee was wholly and actually dependent on same and entitled to

compensation as a dependent of the decedent pursuant to Ark. Code Ann.§11-9-527 (c) (3)

(Repl. 2007).

4. Claimant Maria Elena Diaz, while the widow of Ricardo Garcia, the deceased 

employee, was not wholly and actually dependent on the decedent at the time of his death and is

not entitled to dependent benefits pursuant to Ark. Code Ann. §11-9-527 (c) (Repl. 2007).

5. Valuable legal services have been rendered to claimant Alicia Vernor by her 

attorney and an attorney fee in the amount of twelve and one-half percent (12 ½), on the

indemnity benefits awarded and payable subsequent to October 30, 2009, should be paid out of

the award, pursuant to Ark Code Ann. §11-9-715 (a)(2)(C). 

CONCLUSIONS

The compensability of the December 23, 2008, fatal motor vehicle accident of Ricardo

Garcia is not disputed.  Further, there is not a disputed regarding the entitlement to dependency

benefits of the minor claimant Alicia Vernor.  The issues before the Commission at this juncture is

whether Maria Elena Diaz, the widow of Ricardo Garcia is entitled to dependent benefits and
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whether respondents #1 controverted the entitlement of claimant Alicia Vernor to dependent

benefits such that a controverted attorney fee should be awarded.

Compensability of Dependent Benefits

The evidence in the record preponderates that at the time of the fatal motor vehicle

accident of Ricardo Garcia he was married to Maria Elena Diaz.  Ms. Diaz resides in California. 

Ricardo Garcia has resided continuously in the Jonesboro area of Arkansas since at least August

1996.  There is no evidence in the record to reflect that Maria Elena Diaz was wholly and actually

dependent on Ricardo Garcia at the time of his death on December 23, 2008. 

Ark. Code Ann. §11-9-527, provides in pertinent part:

 (c)  Beneficiaries – Amounts.  Subject to the limitations as set out in 
§§ 11-9-501 – 11-9-506, compensation for the death of an employee 
shall be paid to those persons who were wholly and actually dependent
upon the deceased employee in the following percentage of the average
weekly wage of the employee and in the following order of perference:

(1)(A)(i) To the widow if there is no child, thirty-five percent
(35%), and the compensation shall be paid until her death or
remarriage.
(ii)   However, the widower shall establish, in fact, some 
dependency upon the deceased employee before he will be
 entitled to benefits as provided in this section.

In the instant claim, the claim for dependent benefits of Maria Elena Diaz rest entirely on her

status as the widow of the decedent.  There is no evidence in the record to reflect that Ms. Diaz

was “wholly and actually” dependent on Mr. Garcia at the time of his death.  Indeed the evidence

is to the contrary.  Ricardo Garcia commenced his employment with respondents #1 as a

millwright on or about January 1998.  The testimony in the record reflects that Ricardo Garcia

resided continuously in the Jonesboro, Arkansas area at least since August 1996.  Claimant Maria

Elena Diaz has failed to sustain her burden of proof by a preponderance of the evidence that she
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was wholly and actually dependent on the deceased employee at the time of his death.  This claim

is respectfully denied and dismissed

Controversion

The claimant has the burden of proving her claim.  In the instant claim, the evidence

preponderates that once respondents #1 were provided with appropriate documentation of

paternity, and dependency benefits were initiated to claimant Alicia Vernor.  

As noted above, Maria Elena Diaz was the widow of the Ricardo Garcia at the time of his

death.  Ms. Diaz filed a claim for dependency benefits in connection with death of the decedent. 

Ark Code Ann. §11-9-527 (c)(2) provides:

To the widow or widower if there is a child, the compensation payable
under subdivision (c)(1) of this section and fifteen percent (15%) on 
account of each child.

The evidence disclosed that pending the resolution of the claim of claimant Diaz, respondents #1 

paid dependent benefits in the amount of 15% to claimant Alicia Vernon.  Ark. Code Ann. §11-

9-527 (c) (3) (A), provides:

To one (1) child if there is no widow or widower, fifty percent (50%).

The evidence preponderates that since there was not a widow of the decedent that was wholly 

and actually dependent of same at the time of his death, claimant Alicia Vernon as sole minor 

dependent child is entitled to the payment of fifty percent (50%) of dependent benefits in 

accordance with the above statute.

The evidence in the record reflects that a claim for dependent benefits, Form AR-C, on

behalf of claimant Alicia Venor was signed by her mother on January 20, 2009.  In

correspondence of January 30, 2009, to the Arkansas Workers’ Compensation Commission,
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counsel for claimant Alicia Venor, relayed his representation.  The afore did not request a hearing

in the claim. (CX #2).

Documents submitted in support of claimant Alicia Venor dependent benefits included her

birth certificate, as well as a March 16, 2009, affidavit of Lilly Rodriguez, the daughter of

decedent; a March 18, 2009, affidavit of Alejandrina Garcia, a sister of the decedent; and a March

18, 2009, affidavit of Antonia Garcia, a sister of the decedent; along with a March 25, 2009,

affidavit of Wendy Vernor, the mother of claimant Alicia Garcia. (CX. #1).

In correspondence of June 23, 2009, to the Arkansas Workers’ Compensation

Commission the attorney for claimant Alicia Garcia requested a hearing on decedent benefits.  A

Form D was filed by respondents #1 on April 21, 2009. The evidence discloses that the first check

for dependent benefits on behalf of claimant Alicia Garcia was processed on July 28, 2009.

The request for controverted attorney fees was withdrawn by claimant’s attorney, acknowledging

that the initial documents furnished to respondents #1 addressed paternity as opposed to

dependency.  Further claimant’s counsel conceded that respondents #1 were within their right not

to begin payment until dependency as well as paternity was established.

The evidence in the record does reflect that the attorney of claimant Alicia Vernor has

rendered valuable legal services on behalf of same.  Ark. Code Ann. §11-9-715 (a)(2)(C),

(i) Whenever the commission finds that a claim has not been controverted
but further finds that bonafide legal services have been rendered in respect
to the claim, then the commission shall direct the payment of the fees by 
the employee or dependents of a deceased employee ut of the compensation
awarded.
(ii) In determining the amount of fees when a claim is not controverted,
the commission shall use its discretion in awarding an attorney’s fee not
to exceed twenty-five percent (25%) and in so doing shall take into 
consideration the nature, length, and complexity of the services performed
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and the benefits resulting to the compensation beneficiaries. 

As noted above, respondents #1 did not controvert the claimant’s entitlement to dependent

benefits growing out of the December 23, 2008, death of the decedent.  Nevertheless, the

evidence preponderates that claimant’s attorney rendered valuable legal services in this claim. 

AWARD

Respondents #1 are herein ordered and directed to pay to the claimant, Alicia Vernor,

dependent indemnity benefits in the amount of fifty percent (50%) of average weekly wage of the

deceased employee Ricardo Garcia as the sole beneficiary of same pursuant to Ark. Code Ann.

§11-9-527 (c)(3)(A)(1).  Said sums accrued shall be paid in lump, without discount.

Attorney fees in the amount of twelve and one-half percent (12 ½) is herein awarded to

the attorney of claimant Alicia Vernor, payable by the claimant out of the compensation awarded

subsequent to October 30, 2009, pursuant to Ark. Code Ann. §11-715 (a)(2)(C).

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

    _____________________________________________
   Andrew L. Blood, ADMINISTRATIVE LAW JUDGE 

  
    


